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[ E pubiiflicr of thcfe Ihccts,' who is preparing-^ C§lIeffl0/t »/ 
"ia/eJi dfterm'med i/t the Superior Courts ofLdnttand Courts ofEqwiy 
"jfHirih'Cardlmay has been induced to believe that the appearance 
if the following cafes at an early period, would' be agreeable to 
pic gentlemen of the bar. 

p^ were printed off as^they came to his hands ; ^chronological or- 
fiit has not therefore been attended to* ' 

ace is generally made tp the afts of Afffmbly by the year, 
aipter abd page. The firft number denptmg the year, the mid- 
S one the chapter, and the laft the pafc. Sometimes* figiirepre- 
jes the year } in order to denote the feflion: ai^d mfew inftancet 
) 'numbers are placed between the year and the page ; thentHe 
ib^r immediately following the year, is that of the chapter, 
. the next that of the fedion. 

L * * '. 

aft s arc referred to, by the page of Judge Iredell's revifal -till 
.: year. 1 790 inclufively ; and after ward s^ by that of the Collec- 
Dn printed at Newbern in 1795. 

Sta^tutes are referred to by the pajg;e of the Newbern edition of 
f92; 

obliiher intends putting in the prcfs, the ColleSiion of Cjifes, 
mentioned above, in a (hort time. Such gentlemen, as arc 
jfreffion of ad judged cafes accurately reporte<l, and who have 
nclination to favour him with them, are defired to communis 
: their inicntions by )K)fl, or Qtherwife, and means willbe tak. 
[to procure proper perfons 'to tranfcribe them. 

Nefwhern^ July 15/^, 1797/ 
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JOHN INGRAM, As»fCvtt &c. <i;«r/i» JOHN HALL. 

3EBf , atid »eMf efifaaifM pleaded. The juty beiiig fwort> thi« 
fpecial cafe was made, 'vwj. "The jury' bciiigfiVorn inthi* ' 
..cafe, a' paper writing was produced in the Wdwis Sad-figtireBfcivC 
lowing, that is to fay, , - 

7lr« </^i after this 22V/, 7*w^, ^7935 t pfon^iff i<^ Pfy '« W^if^* . 
t OutIar\ or ordtTy for 'valve recityedy one hiindfid^ fe^uentyfive 
tundsy t^n JhilVingSy currency. W'ttne/s my hand ^jial^ day '^ ddtt 
ft ab.ve written. . /. 17^, to. JOHN'HALL, (5^>/;) 

*^ On t;he back of faid paper writing^ Wei^ the following endoi^;. 
Hients, ^viz. 

Fay tJie <ufitt:tn, to George Hoafer, of order, ^H. CtJTtAK. 
Pay tl^ fwiwin to Jbhri Ingram -^ Efq; or order, G. HodpE'i. 
'^ It appeared Oft inipediion of the papeif, tliat there. Was not a fob v 
fcribinVwitnefs t<)it,bu^ that there was a seal ; arai the plaihtjtp's' 
coinifer offeitda \^itnef8 to fron^e the hdnd-ivriting, of tht&s^^ 
ant, to fwppcrt the action, 'to this, the defetidint's counfel ob, 
j[<^d|ed,: as infufficicbt in law to fupport the ^ftion. " ' ' ' 
*' The court therefore directed the witnefs to beffworrt, and a vcr, 
diA t6 be taken, and refcrved the queftion of law, on. the abbre od- 
' je^ion, for further c on fjdf ration. . - * ' . 

'* It was further objp(^cd in the caft, xViidXia^tidnofTytty cin- 
not be maintaiiicd, on the wriririg proiluced"; wKereon alfo the 
court took tiiihe to advife : isad it is agreed, in cafe tile coiirt ^laU' 
be of opinion, that, on ii^ntK ofth^/e oBjcSlons, the plain tiff w/^j^jf' 
NOT tQ recovery then a ^o^hV it Jhal I be entered e 
'^ Bijt, if the court {hould be of opinion, that;B6TH thefe ohjefi^ 
iof/s are ivv AL\ii in p'oitit of law, theiV jirDGMENT'/i?'^^ entered foy' 
the plaintlflT.** . ' ' ' ' 

The witnefs not onlv proVed the iiKnt/uhfctihedyhvX nl/ot\ie word 
Ial, written In the 'circumference of the leal and ^ratched with *■ 
a, to be in the /5<z^<i^-at'W//;jg^ of the defendant. 

Kl 0{U)ber Ternjy 1795, the Cotj^^t gave their opinion a8 foHc^s# 



I ^Wjfr Haywood j'—.'K . . . ., , ,. 

* . BEro&s wtf pfoc«sd tp die iaiinediatc inv«ftig*tion oCth^jiff 
qv^ftion-^WHBTB&i^i i« /^ <w/tf ^«i ^a4tf]||)| ittfirumfntf ti^attefiedh) 

APMiT'Ffil^ rxr^4!>irrr^,U«iAfiyl>g ^(xist to tdlce a new of the «np 

of p£BD9».ift«urJliftf*i^.;^di^j4!e\aFious changes mi alterath^wt tbe 

LAW has Hrid^rgpcfi^* JvjHl^bfpc^A to that fpecies of iaftruments, kjo/- , 

dej;{0bblt4Pc;dtoal9dated to the diffeTent.cirjQamftances,. which di£f. . 

; ^iX\^V/gii» tfuiofc have i^roduced-' This may ha^re a dronger tender ' 

• r *• •*• • ^y* ^^* P^^ ^^^ pvefcnt qudlioQ in a true light, than perhaps sf 

*•; ; • • cMd\er mcthed «f treating the fiibjeft that coold be dcvifed. \ 

Let us xonfider, therefore, i ft. the orijfi» of* f educing contralto j 
wRiTiVCiirrr^dK* tiie or^ln^ of^fiAupfO, with the ufes, that hare been 
made of it, at different periods jT-'3dly. the^r;^7«of D4nvEB.y, 

, We willthencfmlider ^ onfy circwaftwcesf^a^fja/io the ttij^- 
/«/i^«pfa.deed///i>^/j^tf^ ; and, laftly, f^-'omallthefepreniiffeftvft 
wiU draw coniclufioR» apjjLcabk to the point now in cpntrovcify- 

.1. ^LL writer* agree that the northern nations of Europe, ik 
fpiead themfelves over the foutheni and weftem parts of it, weuffl 
illiterate people^, v/ho defpifed all arts but thbfe of war» Ta 
Sjixons who founded the heptarchy in En^land^ and afterwarcU ^ 
jEng^iit monarchy ivcre par j of thofe people-— tjicy had,. m,,gesitalt 
no knowledge of letters — their laws and cuftoms, their legal cere^ 
nies were; prefer ved and tranfxnitted to others and to pc^er^ty hym- 
dition- only . . To keep up a military ipi?rit, , ' and to JE^avej a band of 
warriors always ready at command, it wai! the univcrrfal pra^icc d 
t|«sCoi^^e ring, leaders of thcfe t^tipni to divide the conquered coua- 
try into albtwnts, wliicE were parcelled ^'ut tp tjheix foUowers;— 
firft„ '(^t de. rMill' of the lord or leader ; next,- for the better encourage- 
ment of agriculture, /<v- Hfi,;. ,^iyA, laft of all, forever pr im fn. 
AJiput the; timi;, when It began tobeuluaj to make thefe grants & 
llfe^ jt ji^e, chxiftian religion, under tlic aufpices, pif th^ pap^ fee, w» 
pr/;)pagated in England by St. Augjiftinc.and others, ^and wa^ foon a-, 
^ 4p|)t£d j^md recc^ived as tlae national r^igion. Its priefts were inea of 

fon:^ leijrning-r-they herc> as in all other places where they havt 
been recei vc^,. beg^ to grafp at temporal .advantag?es—tfiey incul- 
cated, upoi^ the mmds of the people, that it,was a^ a^ of the moftw: 
rltoripas piety to grpvide for the'maintenance of the ihinifeers ofg?d. 
T4u;i do^rine tad. us effe'd,, and donations of aflotnients cff land |r 
. g?n ^Owtein^de to the cjiurcl^, also for life : bjit /iirjj^? was fiippof- 
t?d to i)p pEaPETVAW as tlie church njver died.' TJfe. donations ol 
tj;^fe ^aijotrociits, for want of a better method of p^rpetuatim tk 
^ tranfaftipn amcHjg the Wty;, ... wlio kncwroothii^of lett^|s^. i^ al- 
\yay6 been m^oe ^yji'vsry pfje\$^iny done in the^nol): foleispaform, t<i 
imprefs,it ,on Uj^ mind, before a number of the co-va£(aU pV t'<^nants ol 
the lord^ who, in pie of a difpute^ were affejutk-df ip tte lord's coiirt; 
ai)d^ dijtqrmiiied chifcfly by the , retp^bi^<;c wjii^h thefe jmpreffiow 
had madc'tetweeh the p^r'riest The prcfuinpricm wasi tfiat iif ioi« 
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L' who were prefcnt, from length of time, had forgotten fomc of the 
i circumftanccs or conditions annexed to the donation, ^thetft of them 
[» might remetol5i^:the<hj and fe, <*f thii united itmembfaiice-of all to- 
f/ mhef, might, in the end, afcertiin the tr« ftateof fafts. TTiis, 
J b)' the way, . I ftifptflwas th* trrj^n ef jvRivs, afid of the tmoMu 
t mlty rcqljrred in their <lecifion. €aeh jsrorcontriboted the circimi- 
\ ftaAccs lodged in his itfind to the |:tnerai ftoek ofutfbmarioa which 
formed the verdift ; and, \yf conle-renbc wtth'Ws ftilows brought to 
their rec:oli€;0ioR the circumftaneee' Which he lemembewd, and the o- 
thcts, orfomeofthem, had f<H^tei^, until at length the whpk tra- 
I fadtion was renovated ifi tlie mindfe df all. - Thfe AOdc Of eaUYcyancc 
;infwered the purpofe fufficientlv, x^hen donatioiu weft for the life of 
an individual only ; for it would fetdom happen that he would fur. 
vfvc all the ^thtt pares of tiie l^fd's couft, who were prefcnt at the 
inyeftiture. ' But, when donations weremade for life to a churchman, 
for the benefit of his church, aixditwasa received maxim that th^ 
chareh NEVE a. died^ th!» tftethod no longer atrfwered the purpofe a« to 
I them, for the donation might have continuance, and the conditions, 
upon whidhit «*^as made, might come k\ qucilton, after every one of ^ 
\ the parties prefent at the invelliture were no more, and then the al- 
i btment might be Hable ^o be refumed by the loid ; afi lands included 
. in his territoty or manor, not granted to one of hia vaiTals^ belong, 
iag to him ; and, after the death of all the/«7r«, no evidence remained 
i tf(hc fnvcftiture, mueh lefs of the conditions annexed thereto. It 
bebajiiu^ neceflary, therefore, when the church tvas concerned, to have 
fame other riiode of perpetuating the tranfaftion than mere livery of 
feizin ; ^rtd the dei^y, being fhe learned p^rt of fhe community, de- 
viftd the modeof refducW t'he terms of the dtuiatiohto writing, SrfK 
Twan^tZf anawhcntfieldrd, onaccoimtofficknefs, the diftance of 
the land fnHtt Ws^ace of refidcnce, his being employed in fome other 
bufinefs, or fome other cauffe, could not go upon the land to make live- 
ry, tlien the iyriririgcdntaining thfe terms of the donation was folcnm- 
ly delivered, befotethe peers of the court alfoi in lieu of the land, 
to the end that, being delivered before iliem info folemn a form^ 
they might be witriefles of the invcftitufe of the land mentioned there- 
in, and might be «ble upontrikl tb afcerfain the identity of the* pap;:r 
delivered. This was pot indeed a compUu ittveftiture df itfclf, it was 
termed the iMPlioFEit. inveftttiir^y and bomid the lotd to make a more 
formal livcty of fcly.b ofthe lanS contained in the deed at a future day 
and was a fufffcjent fecurlty to the do^l^e in the interim. Experience 
evinced the fafety'snd certainty' 'there ^2i% iti reducing thefe^ landed 
coiltriifti iftt6^mng|in'the ctafeofv^Htt wilh- 

jng to be* a$ febie ^s poffiblc ih their Jjdfl^lftons, adopted by degrees 
the fohie''rfetli<)d j^ ^^hI(;h r'f?irwai'ds, v^heh thefe allotments were 
exten*H*^%'<h^Jielhi6fthe p^^ equally neceffary for 

the lafrjr. 2ii'i^c\it0'^'^tA^^ dfeeds of feofFment, toac- 

COmpanj^'the Ky^^fy Ot feia^b, bfecame generally ufed,' though the li- 
very ofreizlri was gopd XVithoiil them:' and thefe conrrads in writ- 
tog, being fb^d {b'tdVantagcous in perpetuating the terms and con- 
fitioDS or ia.7aW<^</ddnati6n, wer^, by degrees, converted to the 
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.eftatby whlcky Ibrmerly, ftmongft the imkuetcd SoxiaiB^ inRcrc cm 
fdeted'bf Aia^aig of hancU mly^ rt. Bi. Oinm. -448. 

JL The^eferving the r6niemhraQipe4>r^l9nd^^ntrft3> .hayiag 

.<tlioB faeeoine f;cacral> in the times otihg, Saxon. go vernousat ip Ecgl 

hx^ aad the gei^eral illiterai^re of the laity of »U janks prevai]iB| 

uniireT&llyy it wns caftamary for them to put fome markf ufuaUy tk 

. t^ga <of the cMfsy te identify, jas vrelias €hey could^ j(he writing tbc^ 

iHid fljg^feed #d : sod this was done r^r/un paribuSf w.ho^ upon t^j 

trial, xDighfticmen^r it^ or he dhk to diitinguilh it from fbmecir- 

cninftailec litteodlng th« aiakiiig the deed or the ma^k itfelf. Bot, 

tipon Htut NprmiacQiMjueft, it beoani^the f>Qlicy of the conqueror aodl 

Hs foqs to abeliflk the Saxon cuftooui, and fox this jpurppfe to .draw ai* 

many ca^fes as pofl^ik to be detefmined inthe ctfr^p regisp where tte 

ludgcawBTcNojwms. .5»^. 339» 3p4^* 3^ 374>w^re|he/tfrftofthe 

^ fieighhoiirhoad tyere frei^ently not caiied upon todecick betwaeen tb 

litigaftls^ as.theynniforfl% were inthecoujrt of Saxon inftitutioQi 

the county cei^tj himdfed courts kc. About this .period, the bi- 

'fliop was fep^uattd &019 the iheri^y in his county coiiirt, and it vm 

eftabUlfacdaB a jrale) diatt tbe county court had not cognizance of any 

.demand cf more than fiotty fliUlings ^akie ; th& coofeq^em^ of which 

nmft haTC been that all cauies were carried in the curia regU, and it 1 

jnnft frequently l^ve happen^ alfo that the max^ affixed to the 

4keds, for want of the faKesj were incapabk of* any $^indion iodoi 

xonrfe any proof of the identity of the inibrumcnt. Tlxis produced an ■■ 

inconvenienee. The ^reatcd men among the laity .CQuld not write | 

their naoies^ fo as to give a proof of identity that Wjay> and being un-| 

tier the neceffity of providing fomc^nore certain eriteridn of identity; 

than that of the fign of the crofsj they introduced for tlie first tim 

into England^ the pradice q£ impressing their writings ovi/i 

• a SEAL. SulU'u.. 374. Terms 4h leyy 'oerbp Fa&4 ^ GiL lavi rfer 

*vidence 17, jS, 2o, 78. Thefeal exhU>ited theeiiilileaji wJhich its 

owner had affixed to his perfon,. when cohered in jthe fiekl with hi$ 

coatofmaily and which, being potuttaycd upoiiVbiiie confjpicnoos 

part of his drefs> (erved todefignaite hisporfon. Thefefyml^ofe came 

to be very inoch in uff , at the tinoe^ ot the crufades to the libly 

land, in' the time of Richard {. and a^^ ^ were, continued bj 

the knights' and other. pqrf<ms, whio then ufed them \y way^.of dif- 

tindlion in their ftmilies, lifter their return home* The feal^ there. 

/ore, rfany diftinguiihcdp<^rfon, could immediately be known by 

infpeftbn only- ?l»is method of fealing, 'hQwerer, wis n<^ introduc 

edalt atohcC| bat by degrees, Itwasatfijft .only nfcd by fucl^ 

as were entitled tothofediftinguiihingfymbalstT—by the nobility an^ 

gentry only. ForX«r/o chiSjaftice of Henrjll, jrepximandc 

jcommon man, who had made aie of a Jfeal, faying that belonged /« 

the nob'ti'tiy only. Term de ley, ubi/u^raf and'^fityeraliithir looks^ 

^But it is t<y be refnarked that about this :peri<xi, and for fijwne time 

:before» the common people had but little ufe for feak, as they could 

iiayt but few qontra^s. The con^ll had^ntfodaced the'Eoaxim xji 
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,0pn^^i9M^9fi w itbdO^ t 4ier«erj|to^ erf* t4ie 4«ir4. A gMit MiaSber of 
thcjn werc.viljifi«», wJloi«#WK0T acquire property at all, bw t>r their 
inailers^ «iad as ta tte.. feudal t^aiit$, they were contiimalljr hfLU 
raffed by attending their lords in-war. Commerce hftd not ytt^ be- 
gan to floiftii^ food mqm£t ^cto psrsokai, pr^ptirty kA th nation : 
and the old kw «ath0i3 of tfaofe thaes ha^£ • &arce%^ «& cfatptc r 4ipoQ 
I pcrf(H»l pr4>pe*t)rv - 2. Mi. C^jtoih 385^ And «yen whta tke di dtrine 
f i>f son jdiicnatLon bapan to w«ir awfcy impeKtptiWy, the conrmoa 
|)eQpk, being lihot ^ntitkd to any femily diftio^ion» hadoio .ibils and 
were <>bliged to contraA as formerly was nfed, belsre j^ iotrodac* 
^ tion oifiealing. The oncftstaialy of foch « method begat, in com- 
bination with other circumftanccfi^ peetfUac to thdfe tiinei, - the prae« 
tice ^ cfifpuptfig; Jj^ <FtN% whece this whe4e tfsn&Rion w^ ilke pie. 
^ife terms of the conv^asKewierectscotdei in one i^the king's courts, 
and oWiated completely any fUtwre eontfov^y rel{)c^ting< the ex- - 
4scutioQ of a deed^ At ImfCh, how^eter, -^ eyes of -the nation be- 
j;an to be openedtp thfir t|ijie intereft : trade Aomzi^d ; agricnU 
ture was encouraged ; perianal p^qperty iaccea^id ; lands^ !or part 
ofthem; at kafb,' began to be froeJiy iiilieQated : ^y were made li* ' 
' able toanfWer-the d^ts of tlie merehant, fl&d as to part of them the 
debts of any other proprietor* Centra^ay b^h lor Deal and perfon- 
i at property, bec^ne freqtjient among all ranks oftaen. The neceffity 
\ pi apthenticatipg their written contrads became urgent.; . tbe • ■ cjf 
\ ,ooarfe ufcd the beft mode then Iqiown. Thej' broke throagh f^r 
I priviicgc$ ojF the nobility and gentry, and made feab with: fnch vv.- 

preflions as each man's fancy fuggefted to be the |>rq3creftnTBrk for 
difting^iihing his coi^tradls. By the tinae of Edward 111, foals were 
jxi general and common ufe. Tev/m /k leyi nhi fupru. . CrmHnig^ 
battty tkle J^dt^^'who ^ites Jt^ef^im, 229, and*feip»ini\a ; and it be. 
^ame axuleof law-that a-DRED iW^NQT ^ tvi^^//#^, njEidiout a 
.SEAL ; andxhc methodof fi^iring with the fign.of^tiic crofe or feme 
^other mark had. gone into total ilifufey Thus it feems clear, that the 
feal was originally introduced -in the place of iigning, as an«vidcnc« 
/of the jden4:ify of tho writing* whidtcootaincd the partj-^s^reenwnt, 
-" and affkjrded a full fffoof ^Lhereof by .the.iafpection ofitsi^preiiion on- 
ly^ and figning by thepai^tji Wds4ield onneceilary artd ofelefs. In 
/eality it could cflntri»bQ<e buttlititle to the proof of the wrxtmg, as 
rloDg as the iUitevatenefs of Jhe pei^Ie contiraKd \ ivhich ^as until 
(fome tiioe after tW.intarddiifition of rfttwiMa into >£ngbmd^ in the 
time t& Edward iV. : fefeiBuch tka(t,-ai& late as ftlie ititnc of fHenry 
VU, the ^t«^. Abie .t<^fead was ]»9M*tobe a xsaAt jsro^ofa man 
;beixig a^^lergf^man, ordbetkinordcus, ^* BL C&mm* l^o. 
: ifei VMfy£ies4ii. itfe of fealh h^s^ijcr^to&cod'ks'inCOBveBipncc, 

[ .when e7ery*maa«who .xbide>ji€ontn^nrasr ob^g^ !<»«& a feal to 
; jBithei^ticate it. Maiiy of -thofefeala 3«wit K)t known, to »thc:jurors, 

i and^the^oosld-not dtetermiQe^tio lAaoy^nftances qb» the authenticity 

of the inftrqinent^ upon the in^peQtOI^Qf the fdai only • They were 
t under a occcffityy ttiereforo^to. cMl upon tfeofe who were fuppofed to 

knOw^the-^fcaliiphich the -par ty>ufe4, to ^y. whether was the 
impreffioii jo£ his> fe^ t>r aoc <,* at^d upon - Jtkis «yide4ce they ikf^^dt^ 



and CotM times upon the comparifon of the feal with imprefilons i^. 
on other infttnnifents, which Ve*^ J>fdv^ to be fealed bjr thte pat^. 
JBil't ftiiJ, in contemplation of law, thefe feals were hew ti^ iofitkiii 
an iNTRi!^sic evidence in thcrafdvljS of -^he contfaft to tv^ch ^hejr 
were afihced, and, therefore, ias Well iats for the purpofc of bein^ 
compared; tHft rule of law wad eftab!ifli6d that th^ym^kib^ carried 
otrtby thcjtrfjr. Gilb. In^w of en>ithhtce^ zti. But "With' refpe^ to 
thofc feaU which ftill retaihe* fuflfciiint diftinaion in themfclvlfes, as 
the great'ftali tic' ftah tf tb^fe pburts of jaftice, the fcls of cor- 
porations afid ibrte othtts, ntt prodf as to' them" Was required orper- 
naps allowed. Thcjr ftifl coritimi^ t6 anfwer the gcttttine purpofes 
of fcals at their fi^fritttrOdl!ftio^V^ahd were full evidence ofthemiblves. 
yht people began ^tien^di to forgVt the original nfe of this inftitti- 
tion and to feal wiA anj fmpifefrioh tl^f could s;et/ and the laiy, ra- 
ther than, invalidate the whole trarifaftiort left i t to thie juiy to decide 
whether thkt was the fekl of th^ paftty olr not. In this country the 
people have departed ftill fUrthet ftdm the true hfe of feals, by nst 
making afty impreffion atdl; scratchijt^ fometh'tng like <7 sbal, 
upon the margin of the paper, and^mak* 
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b the firft ofthcfe abufes the wW has confbrmcij and will How deem 
the fealing to be fufficient, if found by 'the jury to be the feal of the 
party. For fear of dcftroying forfie contracts improperly madfc, at 
firft^ithas relaxed from ftrict propriety, and Ae prat^tice of fealing 
with a^j imprison has become general, and Is Aow, from ne. 
ceffity, allowed to be good in every ihftahce. Ctmnin^&hty *verBo 
deediy cites Perhusj 119 — ►34. Cn, Car, 149. GiL L, B. 20, but 
ilill the contemplation of law is in coftfornaiity to th« ancient ufe olf 
feals. They are deemed the figns of authenticity ; *re fappofed to 
hate an intrinsic evidence ift thenifelvcs, and fcif that itaifon are 
carried out by the jury. GU.'L.'E. 17— *zo.'<^tcs iSfif. T4J, Hard, 
118. Pi&^fCamm,j^xt : and Sir Edw, Goke, i^^ingdfcfecds, pa^ 
6) ^i'fays *'aHb the deed may receive crediif '/i*r e^ii^nemJlgiHaram^ 
/eriptni'^yi^c." tn& Bai*Oft Gilbert in iris note upon i Ba, Ah. 4$4, 
fays "thfe'feal appearing, it muft be prefiim^ to be put th^re by the 
parties to the dteed,** cites Z>d. 2^,' 0*M«r» 23^^^^^^. r.; '/In the 
reign of Henry VIL and Henry VIIL learning, andthe'ai4'ofv?^rit- 
ing, hftd become much more g^he^al thto in ^rmef times, aiid by 
tMs time al(b ieals had become hittCh k& a m:at4c bf ^iftlhicftipn, 'iind 
proof of tfle ix^viduM cefA tract made by^(i pfeii^tiesy th^ in for. 
mer reij^ns : bnt the ntle, that the deed mtiiibe attthetttlcaie^ by t\t 
party's ical, had paffed intd fettled laW^ In otdeti th€freiR3rfe, to gffe ^ 
1U#« proof -of the feal which proved the Writing tftatcbrtf alncdthfeagt^e- 
mentcrfthe party, AibfcrMig'liis name, at t^'Tdot'bfl^lw in- 
ftmrnent, tmd^edlately aft^ir its cotocluftonkftdpirefikciitof'the^lfea!, 
ill th0fa^te^ptBce and in the party ^s own hahdwritirtg,' begad fe'bc ttf- 
ed. Noy, 163. And although it Vashfcid in Cottfor nitty *tb the Vdic 
then eftablMied, and whidi'has evet' fiAce contimied, that facR i figtia- 
t^v&yiiii'tiOTfeeeeffafy tdihe essence oftbe t)EEb, yet where tKe ju- 
ry could hot dec^e with refpect to the deed, upon infjjjcctitm 6f the 
f^ merely — ^nor be fatis&ed by a wifaefs who knew the iifipreffion — 
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hot. by a .cortipatiiqn o£ the/ff^ ift. 4i(pute with other feals made ufe of ' 
by the fawnepany, thcynvf re illoVK^ to (oxm their judgmewt .upoo 
the bao(d- writing of th^ party pr^ftxed- to the fcal ; and that was the 
/cripMrx iijtynded by fir^Edw aid, Coke, ia i;hc paff9|;e above citi^i, 
wterq fpcakbg of tbft 4octtw of d^s 4nd of pr<:fumption, he (ajrs 
^' alfo^djdfecd maj^ JQCcive. cit^t^\.^r<flhitkntmJi^UkruJtiy/cr'tpinrai 

*^JitgUy currendtm.'* Co. Lift. 6, L It jmay beh^e,i|yppofodlicmeant 
the hamlwritixi|f of the witnefliba 5 .fciit this is not hi?^ pneai^ng^ (ot he 
fays cxprefsly, m the very ^cxtpa^, t!hat, the. claw; of Hit ufiibus is 
»o/BssENTiALt6tkc debd^awdinp^^^,.^^ h<5<feys ^^o/^ry n^cessa^ 
"RY^V/j/'by whi?hhj;waj3^i?i«»Jto^^g(i:^r^^ witneiS^ 

ihould.bc undcrwrittentor endorfed foe the hfittkx Jfrf/rgtien'nf^ <jf 
dee^''(nptthatitisA85QWTEi,Ti>cce0a^y.to make them vaUd)|,*'aiid 
'* their panics, if they can wfite, written with cheMr own tuaids/' C0t 
. that they m jft mceffurlly he ^u b^c &i a bo with thcii; owa hajads 4 £<ven^ 
at this dayj there were many, witaaeffies who could not wjritfc their own 
names, and th«^ nam^ were to be endorfed, and when thefe witneff^ 
cSy namelyi witncfibs who had nqt iubfctibcd thei^ names . in. theif 
own hand- writing, coeld not be found or wecc dead, then the deed 
was tajfcceivcc]fedit/«'r co//i7^/^««»j/%;/ibr»AB et Jcrlptt^^y coupicd 
together^ This proY«s the poiition, that thefjgnature of the party 
was ufed.as a ?KOQ^afthe sEAt. If it was not fciridiwice <rf the ftal* 
dien it was in rain to prove the hai^wwriting atall : for that of it- 
felf was totally vmej/tntlal tii^ the deed> and made no part of iu j:\\ 
f)?nce3 as the fame author had faid in the pagelaft preceding, antl ji» 
is held to be the law a£ this day. Salk. 462, pL Zi And^ that the prooif 
of the fighatof^of ,the|>arty, when adn^tted, is dtdi^ a proof of die 
fbal, is avowed in terms almoft u^oquivodal^ by Bai^on Gilbert, in his 
lawofevid^ncei 99,'X033 "^herehcfays '^^ for thoiigh the deed beprodi^.. 
'^ced under hand and feaU ar^dth^ bandof th^ party w<t executes the^eed 
^ b^ ppdvedj yet this \i ulatfiill proof pf tte deed, for the deiinfery is 
^'f NBCEssA&Y /A thi bss;ence." Do^s n0t this maaiieiidy imply that 
theprpof of thehand^writingf pibves bveby things whicb is of the ^f^ 
^cdofthe de^di b^t dtlmiry^ody .'and of oourfe that 4« frmjet 
/i5<? sBAj, ? With refpfectftoaa^l^cftedfcaied iniltumcnt, it is the 
common practiee,' in the Engliih court^^ wi^retkeiwitBft&sarenoe 
to be foui>d to pi(yv^hotb the handw^riting dfthe witnefi'^s aind of the 
JJarty. ^/, Rtp, 532. F^rtet^.^ecatbr ^C%^$. WaU^ fudi proof 
admttt^ before Loti Manisfieldi tQ;b^ given, z Brntuft^i Ch. Ref^ 
536^ 5j8j, thii fame piK)crf^dnii*ttSKi btfore the Lord ChwcUor, and 
ftateql, by the counfei pppofed to^hc fact it meant to e^abtli(h> to be 
erhfence in the common lotm* The fame proof muft al& have been, 
admitted in the cafe o£G$uid and ^onet reported iaJBl Rep. 384, as 
may be fecn by havittg tecourfe to the cafe itfeU* ; and the hm kind 
of proof was clearly admitted in the cafe of C^^^Akv and ff^i/liitm/Gfr, 
reported in I Duuglq/s gs* But, why, inallthofecdb is the proof 
offlie party's figi^ature held neceffajry, if jyroof gf the witaefles h^ind 
writinj^ proves torn fialing and delwry, and not tbt delivery on. 
Ijst Ytoxk the reafonof the thing itfeif^ attdiporecfpecially from 
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the great weight of thefe cotthixA aothoritid$/it fecnw to be a <5cm- 
clufion feirly warrantedyr that */ t^is day, whatever it -mifht ht^yp 
hecnftrmftfyy thefcal is in fome inftaoces-pjFDvcd by the fignatjare e£ 
tlie party^ This holds in all thofe ioftances, where the fignat^r^ of. 
the prtv is admitted to be proved : and thrit the featAtWAys y?*«r - 
io Fi RST hitrodiuTton (»as been ufed as an cvidenfle oi'tW wiinin^g^ int 
which the party has dcpolitcd his agreement. 

III. With icfpcct to tjie i^ei-ivbrv, I have no more to ad4 to 
what has been already (aid, relative «o its coming into uie ioftcafi of 
the livery of ieizin, and b^g, like that^n^ade in folemn ioxuxxoyajn 
par thus, to the end it might caake the deeper impjeflion in ilieix 
iniids, than, that this, folemn dclivMiy of the deed co^um pqrihiUy bs* 
in<5 faund to be well calculated to make the deilred imprciion in the 
tde of landed contracts, and ^o, from the fame Solemnity, to ex- 
cite in the piirty a rcflectioa lapon the fabject he was engaged ip, \x. 
wa» continued in other contracts ; and, li&s tbt kafy was cooper- 
ed an E'i- ENTiAL ingred'ivtt iQ the cotifiitut'^m c/* /<6^ deed. Here it 
rpay not be impr ^per to remark upon the excellence of this inftituti. . 
on when rrce eilablillicd, tho* intyodu^ gradually and for other 
purpci^^s, in preventing all manner of furprize upon the party. It 
was iiri^ to he wr.'/v/f ,- this necefTarily employed fomt time ; he had 
the ir tcr^^tl il^r reflection : it was to be readontx tohim^if'he teq^eft- 
ed it : then x'vk wax was tobc prepared^and melted ; i^3Ct a f^^U to. 
be procured ; then an impreffioij tobemade : thus gradwaUyapprojich- 
ing to the nnal act, ft ill giving time for feflcction, and cxcitir^g hy 
each new act ttlli greater apprehenfreinftr 4nd laft of alij-kft, the forn:- 
cr precautions might not be fu3ici<;nt toppt him upon reflection, -he. 
was called to go before the parei of the peig{ibourhood, andtq ma)Qea 
foUmn D EL I V E R Y of the Lnlhume»t , After all thcfe c^ren>Ofiies w^x-P- 
complied with, it was fcarcely poffiHe ^o believe that the party was-- 
cii cum vented by fraud, or furpf ized into what he had doftc^. After tbc- 
pares Were difufed, and the authority of the coaiity and hundred' 
courts diminifhed, I apprehciid .a delivery before the /i4?>vj ly^nt pvit 
of ufe, but that a delivery of the contract was ftill lifed 7^ a fign of 
the party's aflent to the contract contained in the deed,: and has, ever 
fince be«i deemed jir^r^ry .tq give it its^WvALroixy. ». 

Stfcir{6eins to Ve the origin 7^ ptogre/s of tfie fevefal circumftance^ 
ofwRiTiTfo, srALiNG and D«L]^vBRY o^DEEDs, \Vhicb. cam^ .jntoT 
ufe, not all at once, bur a£ dificrent periods pf tipacj and were nfe4 
lot perpetUatiirg, autheniicat'mg andprp^i/tg the foinpkt,^' ,^^^Kat aS-i 
SENT of the party to his 4:ontiactv Any other cor4:i5mitaR^ cjijrpum- 
ftances, befidea thofe, thp':they have been fomeJ^mC8uftd>.and/aJd X^ 
be incident to -deeds, as. 8^0 NrNG hy.the /^r/jj, .$WB$i$«;jf ti/^n bjf 
witneflfes, imdm^ny ot^icr, .as^xqa^ Ipe feen in Co, iixj* Jjia : y^tjtlieY 
have ij^EVBX^ at g^ny period of tiipeyhecn hejfi MA^iiRi^t fa«^h$^.]i5- 
s E n 9 e ^ /it« .e SS9 s nnleis ^rh^ 111 foquE inftance$^ w^t^, (iiCk^ ^f -* 
cumftanccs have, been ^quiiied ' by.^atute; : , ;mid> that itji^feai^ th^ 
piijpsot&a^ f^ip^aa&aix^^ kw. writCBs ^tb a^fu 
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<ipt and .modem. C«. L^tt, j, a, fays ''1 liave termed ^/atJfttrtg 
*^ of the deed formal or OlRr>Ekuv^iir/f>'{cfr t&at thpy M wofx^/ir: 
'^ SSSENC4 «ffi miD of/tofment. rat iiCuch axiosd be wichom'/r#« 
*^ f/tr/rs, habeffdumy tmtndtim^ rtd^tudumf thrd^oieaf •fuArrftff/^, tfae* 
'^clau^ of/// c/f/»i rW iefiimon'kiinit titc Jau. aAdr&hecUare.of i?0 /^ 
'^ //^jr^; r y^t the p]^%D'k ^t^oD : for^^maaJby. doted gives 4^Klfr to, 
'' another and his beups^ witKput xnoie. iayin^ this !& good^ if hi^ 
** j^ut his stALy DELIVER 9, s^d^l^aice-UveryiifcordiDi;!^.'* AITcod) 
ia his inflitutesy adds ^^ where^ Uvery of feizia is iiecifti^/* hn^' 
porting a» k)cd Coke cWjpIj did tlfpi dxaH iiiicWtfe sot*, ^isdfof^ 
feoffment^ bbt a deed of^Mr^* otbeir kind, thmi puttiiig r^JtdtsJh 
ddever'ing tite tvfitifif, wo«ld make iftacieoD^ii^ HiC^inBe de<tr 
fhiition is given and the fsyne circiubftaBRs only. inilBtiQn^.a»si(ce& 
facy iftfti?^. 4^5:^ TO/^f. 92. $ 6a. ^, 39J. z^ jB^* ^[^..4^3, viAoi: 

Liu. ijtf h* Gil. L. E, fi* £beppeti&s t0Ucbftgfi€<of€ommm t^rmitt 
otid mmtf &thert. 

PA!t%^^tt f>toducdoa ^ tlik- coocumnt tefttioDiiy of fo idai^ 
authors, hfecmafcarcdy nepofary (afay.thatthft sv^sgi^ibtj ofi 
^itiujfti m TU£(]l o.wir /wsr^ialts^ to a died nvas y'lVia Md Ni^ 
c E s s A n Y ;fo f/i CO vsv LTtrri v« The leafoflv alntady affgniod {09 
the fit& introduStiok of ieals aoid their cmuuntunuf fojr-^ ioc^ ruse 9£» 
terwattis,aamdy^ tbeilliteratuceafthelaity>|:^OT^a(ifethatthe 6ib<* 
£:np(ionx7f.witBeirefrwa&iiot sfed dttiin^ ti^a^loogpettod, which «^^ 
gienceiifbonaftettlMi coaqiiefr and cpHtinntd to thertimrof Henry: Vld^ 
^ndi^ry Vm* Evea^inagna^rtaofkingJohngiveaAtRtuJi^g 
tsead) in :dieyie«t.izi5) m the foiuoKr pari meQtioij(6tl\e i^fit^opa 
' l>iihopS| ba;roni^ kck not |Himctildf:iy: luusing them^ «[idi« theesfi 
b att«flfid iil:thish.iiiaxmer>9 itfiAurJi^a, itct'a tt muk'n c^s%:mA XtA^^^ 
ivy thiag ihoakl be added of-fubfteai^ted from the ib^m ^the itritiojg^ 
ite thefc«>piM!bbfaii« Bh hm w^i- 3^, J^* Ii^ U16, tbrfitA 
charter c^HeoryHJ. i^ tttefted^tbu^ /r^/^ff< amn'tius pt^no^i^qtktt 
fifuJfis-'aliis. linfepfrpm Ais, that in «i'xn2ktterof fp. flwA' mosDepi 
^xey c^^akitytifed the heft method of atteftatioR tfeen ^m^n qc . nfi4% 
jand Hfr «hfcy did- «^ &«BS;Cfti»t tieir nAm£»3> it 13 a© evid^ce, tWii 
the fuhfoription c^' witneif^ iii thoir owu: hs»>d waiting ^33. not llhe^ 
practiifed* The atfcftatipn of piiv3iie.d^« was in the fttne manner 1 

fhe naoies of thewifcaQflfea w^re underiftfritten cr evdvrfedj and this was 
ufed WLY ^lA-memart^dum* toihcxy who of the ^;« wATc prefem,- 
;othe wid they-i9ight.b^ ca41ed up|>tt ai\d affwfiatfed to the jury, np^ 
i fan tfec Irifltl pf ^ ij&e^ whe» tha deed? wa* denied. f'/Vi- 6V. LV^/. 6 
# Sjf ^ ; ar4foj|a(etiinejJ it was faid' tjejh cmliatuy htmdredo^ l$c: % 
iBtL.Qmin. J0.7* I appretif nd the pr/iQtice of ri*btfcribing by the wif ^ 
nefTes icame iQfo ofd at^ ih^ fani^ ti^e^ with the fubfcr-ifeirg by the 
party ; at a tiiwv-^when the law respecting deeds was already fermiy 
id^Utiedi andvwJIvia'bQtJi tlie&tircumffb^nces wcmhcidi^NcssENti- 
AjL, tho* peiThapft^bpth of them at ^he tirncwr^^/ ka p/ef:d : tfcefigpa, 
.ture pf the pafty to prove his /e-^^/andthat of the witrclTes, when thci* 
^ooldfiiot bt'foDfui, to ptove tH6 delivery of the deed. For when it 
Uras pri^ed^:by his own fignatuxf to b^ the^iw/o^ the party, thc|< a- 



Tofe a very ftrcmg prrfampticptfjom>d>epi;cot oi.tl,c Ujindwjitinj^d!. 
thcwitncfs, that they'.tiad.bectfv qpitff«»t afjC^^ *^''^<'0- ,^^i ^^^* 
kbdof proof was only wfoteditwj .whfi^i fo^iTiv^ i^hmry c^d 
im; be procured, aiidwia xxptiE the pa*ty',$ powcr,taprod»cc, ,.,Tp 
procceda little further Ac ftatmaaof .a £#[. //.. ^9 £^, JlL fpca^. 
5ng of the trial upwithc iffttc ^<^j» tft jaatMjn^ fay,/* ttc witnclks 
«<(halll>c fummoncd^ WHtai thU*. A?.^ nvhneffe^ nam£4 ut ike 
^f deed ; but if they do not appear, al thc^day appoiiited,, tjic trial 
^^ftitU proceed, notwithftandbg their abf^nce*" .. Heij^e tiiec^aiu 
dufion fellows, that in thofc days, thitt^ were /oa^ dc^d3 f^ltbout^ Yfix- 
neffes named in the deed, aiid as to them there was Ko d^j^oi tu. j 
ai: i Secondly, that there were othr deeds, wherein witncfie^, wcpc 1 
named, and fthatas to* them the trial, could not vs il^ji^ir ib- ' 
fence, for they were to be fummcfncd and to make paj^t. o^die J4wy. 
Thirdly,' this flatotcdirefts that they (hall. be fui^paowpo,^ u6- 
al,, but in cafe of their non appearance the trial (h^l jwev^^thplefs go 
on, bythejnry that are prdfent*^ Fo^thly> that uhgre .w» .ioi^ 
other method' then ufed of proving a deed, thaa b^r the wii&ei&s xumi- • 
ed in the deed, or elfe this ftatutc operated injfirfiiicc hy,\9r4^9g' 
the trial to proceed upon the Brft default of the witneifcsriwli^ p^- , 
haps, might be convened at another day) and by fp doings 4"end?;reddx i 
deed invalid andi riJid ; and this it is unfair to pstfiwfift TMti t could 
be proved by «/A^r means is held by lox&i^kt^iizi^'si^.^^ctc^ 
affignk the rcafons why the Iscvr tccpixe^ t^*pfkffert-0lf^ iccd,M 
pleading to the eourt, to wit, that it may be^prnlved fay / vt^ipae^s,. 
OR ethy proof, if denied. This opinion is ftrongly con%ffl<rdby fAnc 
modern deciuonjv, where theruleof lawirheld tobe thata,^//««/i^^// 
KOT bf permitted to de fry his OWN atteftation^. Thotru«fneaoiag of w>faicK < 
rule is that if he does deny it, upon the trial, the .di:«d jfnay be .p^vf4 bf 
others, who weie not atteiiing witneiTest and whbfe nattier wei^KEi - 
THUt^/ub/crihedftQreKdGrfed. Dougla/s, zi6^^Burri,^zt§^ThisprtmSf 
beyond all poflibllity cf doubt, that thea^/c^i7/M«^fof«vitne^:i9i(OT 
necejfary; for if the delt'verj maht BBproired b|r'P^(mtjWhpHtfd.t<>^ 
atteft/ incafeof air at teftcd deed, can there rbe aa>'^fy)id i^^9i||i|.^*- 
fignedwhy tliey may not prove the delivery in^ftfe >of>afin«naticfted 
deed, where there are no witn^ffes todenyt^eu^atte^ktioi^ .i|i^by, 
that means bring a fufpicion on the tnftitteicf n-Uptotifc^in^ I 
think, it may beaiiirmedin perfect conf«iance%trl;tik)^be^ 
that at' this day, the ftttAiii^on ^f ^vstncflltt, ^tkci: b^nodlHfiii^ o^~ 
underwriting their n^m^tn- the laaitd iimiim of tlniiM^^-iDtntiit 
deed, or by a fubfcriptiofi' oftlSeir^nKteiii t^r«oi|r|tffa^i^ri;linff 
is w NO WISE efTential to the v^idity of the 401»^/7f aildifin^^ 
thofe premifes we may alfoinfeffcMne -other' ccinchtfionflO'''^'' f' '-^vi 

'. ; ? t . *• . ••, -^^ : r- / . - 
• If ivritlng, f-aling and deli*V€ry be tt« ON'tV fi€Wff*rTr*ii ^ jfiMTirfl ^f, 
a deed y and the law deems it valid without t1v6fcftJk»i<.^eiwtti3i of 
a fubfcription by witneffes, tlien, there mv s*r ^e/offii^'^c>ti^^ircmpe' 
tent ftnans 0/ proving the deed, oTHEHV/isft than'^ stJti»ea»irlKCi 
witaefics* It would be abfurd to attribute validity to an iiifirunjcnt 
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which had thefe effcntial parts, and yet fay f/^»A/ not Be read, to 
^benefit tteparty producing it, unless /rw«/ 4^ subscribing or 
'E^DoiVgii'Vltnc^e^ ' Bi^t ivhaf^irtH^m ma/ft « w coitipctcnt ? 
^ 1 : *r^- form' Sycdd«d opbiian uposi this headi wc ftiuft remember, that 
't'^^te is biit OIK ^^Tal I'ule in irclatjion to evidence, and that is that tie 
iifiv ie^i(iyeiik^B^^e^tiif9^€^-l Bit this lule is always relaxcdupon 
two grbuhds,^ either \frohi AB9dbwrt fieajllkj pt z»e<»^ prefUmi 
■|rcnh tfe ciommon occdrr encf s amontf^ft mankinds ' The rule -is riotfo * 
lhibbdt;iii bi4t "that if wlllbchd^fo the neceffi ties of mj^iiid and^o: - 
• crrturttftarfccs'ftot under thcif<30iitroL The fiole is adopted onlyviO • 
obviate fM'fraud of marfcind.' One (bait not- -^ecieilw the jtity \f 
pfi^rirtg a-Ms cemYincidg teftimbny to-efttblift his point, whcti it 
appears there is aproof foiMreeJucidativeof the point in controvert • 
5*, in his o^*'^'po{^€flion or p6wcr, which perhaps, he does not of- 
'fer ^b^caoTe it wbtttd be decifive againil him. It was never meant 
to iexcMde' the pa^ty from jilfticcj merely becaufehe had not, throMJ^U 
'5gnoriancei j^jroit^dtfdhinrfcif originally witfh the beft evidence itwas 
poffifclcto'Mhnf to provide' t* for then two witfecfife* would be better' 
than oife ;' a hrftid &d better than two; a«^ fo on progrcflively. ' A 
nhritm^ would be better than a paM eoi«tra^ ; a deed better 
iSxa^fithfr ; ai^d a ^^•cor^'betccf than aH* Neither was it intebd* 
cd t6 deprive aity otie of jufticc, 'when, without any dcfauU in him, 
felf he hbd lOft tjic better evidence which t>e had provided o^ 
rigiriairj»^.' It liill' deprives him of the power of Jimpofmg upon un, 
'* and then !ay^ itfclf open to be relaxed, as citcuinft^nees ihall in juf^ 
t ice require. 'Thefe cijrcumftaicei^ as I began before to men£i(m;are 
of two kifids ^ thofefotinded on absox^utc itt^y \ andthcsfe found- 
cd bri ^neceffity occasioned by thofe occurrienceswhicli are comniotf 
amon^mahkbd. We will touch upomrfwfirftciafs only. ^ In the 
caft cf deeds, if ttere ht /ui^crihijtg witnefles to tliem (&e i W/. 
kiht 4^^ the argttmenr^lord Hardwjcke, in th««tebf«.ted'ta{b of 
Of^ftkulUfd and Bilker^ andmark' the in^itktibn) the) mufl be prov,- 
«d'by //S^ witness. Becaufe, it is p^fttniisd ^^t iheie wittief. 
fcs carigiye amorediftinftandfatisfffftory relation tbaft/any others ; 
having been called iipOft originally for that purpolb i but ^ if the 'wit- 
neife^ be dead^ or nor to be fojpd^ and that be proved to ' this oHirt, 
then the ha^id forking of th&Jkkfifrihi ng aw/;/^i^^ilay bc^fwbv^ $ that 
railing a «uiAltHt pre/»mftkn m favour of the dtfed* If .Ac deed' be 
hft, and that appear to the courts then fhe c^pj ihall be f§My ^s af- 
fording; a /r<//»»/^ro«. But, if thercbcfffleop)", the^ aa <r^r«<^feay 
he aitoiitted, that affording a r%0Bk9h* "fre/mmpaiefg^ aid if 
wt abftrad, p « rol evidertce of the contra^ mefy be odiered. The true 
'int^at of the parties, to be regulated by that contraft, ihaUi^ be 
'^46«ated.and>}Qftice overturned, Ibiong as ^^i^ ev^ide^ce r^^ns, 
which throava any e/iW?3?fn;!^ a/%fe0n th^ fubje^ ffOi»'tyhi«h^^^ 
jury may be enabled to infer t he real ftate of the tfanfai^idn; * The 
- iuhifertbmg %kneile» in the cafe above ftaied )Wfo; nO|:* ^equi^ed,' bc- 
' eatifeth^dQe4 c^ht^(rt be proved without thci% as ha^been alr^^^y 
evineedt;; but becaufe were they not piiWu^^ed ^ the defend^^^^ 
wwddbe derived of the croi^exansinationt of thplb peifons he had 



tf, aipdwfao, if proipcei upon iuch cx^s-ejumiiuiiaiii 'wpoU p^ ! 
JM|\9 ^v« Q^bterul iciiuDosy for hia. fiat, if Ak {iikQd\cio^':wiL : 
Wlb^ U^pHXo he haJ, tiie.law cWes thf i.s4kS7. ^ /i0# *<£^96'. -. !(' i 
ii better to «)ifp9ifewiih the wkxieiTes ami rsoei^ I 

iMf be iitfSciexKy: thaii 2dbeF& to the rul'^, . wbea tbejc c^ot br kid 1 
^fib^M «l^taq^ dcftrof ^h£ deed; diiu, if the rblnreeVcmoWi j 
§^ pimdkB ips mcki^ol^gmeMt that he^xcciued ibe deea^* tr F^oof • ' 
. //. Rl* fUf^42S* 1x19^ caiin, therefore, where It is ;ippar^t to 
^h« courts thU titers is «^ i^&t^rrr e te^bixnoa/ to be liad^ there n^ | 
B^/^/eovrreBoe to ttftimaff^ fiuMtkd cm prtfump\on}y tif CIRCVM- j 
^T4?rriA|. ^/^ a» it i» called. . Therein lequirxng//^ the i^ pre 
fufliptif<e |^ro0f .that is toi^e had, and in default ofthut, xhe nexj^ 
k^ 99tU wf hiiT^ p4^ cbio' all the ievcral jgrades of cifcunift^J 
-C^ d^C xiaife frefumpf'tPM, froBkthat which lord Coke tcj-ms/fte vi^ 
o».tNT, Wil.l¥c arrive %% that which excites the iiKh#r mfjMi^' 
m^¥. vh^ttk VQT AT AI.1-, If this be the trijic-thcoty lof iJVM^nce, 
and.if ^ VNATTBSTA'p dcedy being ^srA/i^, mav fumctwajor 6thet 
♦^jpiFpv«d,..as i> CMTAINJLT ^«f : THKM iu the^^xy^ pUcc tfac paitj 
-fpttft prodiicc wtnegfes who were prejenty at the exccatibp^ tHo' qot 
.^dorfed lior fubfcribed, as in the .cafe where rubfcribix^ 

. witnelTes to an ^Ltteiled Afsit\ deny, it, and. tf there nr^ no ^uch 

, *tff*itHjes, THEK there rouil b< a recurrence to fmsitmptiv.b *#^i. 
I«p«)'. And here, as in the cafe of an ajcteiled deed, when t^e wk*- 
.^0ips weif Aot to be bad> proof of the party's srSNATU&S vrcfiA 
J^ladn^ued* iu afroof^fbis %^A.h : fo> in the caie of aii unattett. 
«4 4$e4y (tianfe^noV&iifoay why chey2r/c^ fpecies^f ^^fbdgld 
jii^ b^ |Ldi»Ut^» whe^ ;^ i^//yfr is tabeobtaiaed, -'X^eVe a^d, 
Iqrd poke's doAfine, fo. often before citedi of concha ^ so ^ i^ 
^i^i Jt^uid^'wraiifgt ^'c. migh^ be admitted, Thi? law aifo w4ll, |icre, | 
^^T^ |he leaft ot t^o evils ; ^dif fufficicnt p/vdf fif-xh^,^ AaU j 
,i^ olStftit ilfiMiH circumfiances Ihall'be smaitti^ it^.^pzi^thf | 
W^il^ WXir Ttfis h YfiT ngttffatyp Bat^Jmall «KUtcr:is.fiiicjiei!t 
jloeftabliib'it^ iwir^^^nc^ thfealti prtt^jU to thefaiis£itdlb« <if die 

. jttfy^ a« le^iWof the deedy behiiid him a£ur it was fealjcd. and w^ 
;liqld A <^ooi> dfl'wery. Cru. pL 7.. Shifipen's cirfe. : So sriicre aiixib. 
tiigf^ci^liiras wrUt^ ina book, and the.paxtf put his h^and fi^ 
fp tjlMibtaf^iiti lyhich it w«s. written : aclfudged thk ^wa^ iliijiQakst, 
though there wajs no «vi:kncc«fadeUircry. <?/«. £/i«* 6157 /^ 

: \Wl' HCag^hti^ a-id'fljany other cafes to the iameieffbft.^ ^"1^^ 
T^^^^/^w^j' «w be given of adeilvcry,. the party owft ^ al- 

' low<d to pf«>v^fuch-W^r^^/i[i(£ffi^aswiU indaca theji^ Wfiad'^ ^ 
:delivery« iQihe t^w.o>caies Uti cited,, it is fttrely liiore^^Map^ilik 4 
.i9ritbj^e^>< and the .rule of^evi^ence in firuilar cafes, ipadmit, thtAi 
I'iftt Qnqe to dcftfoy^- lilvc deed by r&je^^ing fuch .ci^ixnibinGes^ which 

. Jtbbjttry«#««l«T rf^'/^r/^f/Vzr/ tft Rqnviracc their mJiRdsi tog^thi^' 
widi oth^r eii^Qut^ihincos^ they inight ihemielvu Jbe acqv^i^t- 

. '^ MT^ir. S^riiiy^tl^re are a peat variety of cirooQiftances from 

i^eed oiffiojfnimi prodac$fdaiul (he h^odwciting gt dMs jparty pf eved^ 



^. ' Mo ; fap^pt)fo pWt erf ttttr prkhcipal be paid tipc«i abond by the dc- 

JSc^^ftv bri^rei^ : ot^fi^p^fetfe'l^ o him 

»#nd Sc ^aticftedthepitty notto b>ing-fftit «pto 'it : fupp c ihe , 

^Jbotfdidfic^ciitlJ'Acfcttb^dih a tofef and %cknowledg!^d, », JV#^, 

\j6t^^L 4y, 2> £^. t7.\^f/4'i^f //. j^i- Stippdfet^^ • vhe 

^Aond, itc djter afi etag^jrftfmpht *afcin|f tijticc of it, «i hit bf>r.d. 

faiUr 2*j4^ ' C. j^. .fi> foov fuppofe he ^at* it in a bill Or anfwer in 

chai«icfyi Jirf&r/ 25^. Sappofe We bai rtiade a pat^l eonfeflioii 

of it, DoiMa/s^ 93, .i 18*5 ih iwrhicb fell cafe, tlie prdof evidently 

^ V^dufd toveThcen (teemed fttfficicat had t^iere been flo fubfctibii^g 

" jwittijeft. li)|r, 'by fifcfc parity <3f rea{on> filppofe any «/i^^r pofliblc 

• circurii^ancc fVorii >hi<:n a mry ih%ht j«ftly $»id fairly 'mkt^ cte- 
Sjfiv^lry^ fiiE^iytt 6a;2:ht tbbc A6feived ; rvrnthe possessr^w o/fi^ ob- 
J ILiG^i, where the otHer jparty ccfald hbt (b^w tt« illegal ccrti- 
\ i'lneaicem^nt rf tUat poflembh, w/;^^^ '!#^^''^ « p¥e/urfkpt'imt in fav<nir 

»ot* thb deed, ijut, /tj /!6^r^ ff ko cast /1 ^varrimt me in ^$?ng 
. soFAit, iwin itt^//?/ iky ^lit 'that eirctfmftflTKe alone fhould be^ Itlt 

• to the jury, . But fticb circirtn!l:anc«s, as are before i^entioned an4 
jali others ofeqCial Vjcigbt, I do think ftiould be left to thein, to infer 
^ 4<^liv€ry fr<^in <xr tm, according to thebeft of their judgment. 

• TH'akEtoitt, in Ae ^c iiatcd, I^mbf opinkm that Mr nviinefs 
\ f^asV^Ot^t^hYadmi^iiii'toppifWtheJignnttire of the- df fend ant \ and 
\ that the juxy ^crc -^^fhctv^ XofHfer from thence, that the feal afHx- 
*. '1^^ *%»^s tlie ieil of the p^rty, '^nd as the admi^sii^ility 'of thu'e- 
' "jfenc€ is tf« w/ydbttbt'feted^^i^ast'hc jury hare fbu6d a v«rdiA in fa, 

your of the.plaintiifjfubjeft to that doubt dw/)?^ it nhift be intended 

• jtiicre.wajs io\Xit otber citcniiifhiliGe given thefe* jn evidfence fufiicientiy 
J^vinang the dell^oeryi and therefore as to ^he vt%frc ^bje^i^^ ftatcd 

. in this fpcdaf cafe, there ovght to be jtJDCMENt for the plaintiff, 
futhjcUBJlandifSig,^ . » 

. Xf iecmcd to be infiftcd on^, at tht trial, that the •clai^ of l-n tvk^ 

' jriefs mberiof I i4'iieih^riUfztafet m^ hand k^Xi s^al, -might be re- 
eved ^ ancTidfnce.of the ftal ; and as fbAJe cafe may liereaftcr 
;x>Qcvr9 i> Which ihit ciaaffc may hate only thewlcfrds : In iMtnefs 
jpihere^fl ba'oe ^ereunhfet niy HAiib : when, iit faSi t^ert hiay be a 
yfcAlaffixedy I willirfcmaft: UjptJn this clairfe a little j toore efpecially, 
aa itisfet dc»#nin thiift^^cial cafe, and the opinion 6ft1ieco(*rt is cx- 
Ipedcd u^onir. 1 ul?d(ild daferve tfwnj, lin thc'firft place, nbkt this 
.Uaufe cotxtaias ap^rtbf tIfeVdtdsof .the deed, iand the dtfcd ttfelf, 
oristf ittixt iOf it, cariiiotbe'rcfad, unitl the sealing »r/i>lBLfvisRY of 
jit ' bfiN^ffrS proved ; and of cctofequenicc this clavfe ttuliiot be read to 
^^(ivejbe f$ai\iAtA afi^^^^ And then as 

ifi the piirpofc of its prttvhlg tit dr{pr6ting the feal, 'it is totally uft. 
* Jefs ; Mid, thit fuC?ha cfau^ is not, brtly unncccffaty in ttfelf, but 
jihat the words of it h>vealWay& bafadlfrej^^rded, 1* ptdyAi by fnch 
. an ibuhdanai of authorities, thatt the bate cftadbn ofthtrti \n\\ folly 
^^itabli^ fl» .pdfition that thfe Dtnt^ph of t}iis daofe nt the adl^tibn df 
Jt, ^ the wo^s.of it, can have '«« iiAuojee whit^Vfer upon dhe wri*. 

, ■ liag. itfeif. Soiic of &tm arc the fplloWii^^: Ci?.- irff. 7, ^, *«/*^ 
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. XI4. tRef. 5. The .dcp4 is good, tho* tMs claufc be omitted, : 

. Ne(f. 623. //. 7, who cites Mborj.^ It Is* not si oonctBiio^ f^}i^ 

I deed: forthat which is written' i^r it, isastttochpact o£t^%L 

«s that tsrhich is written A//&fV. A'lfo z Neif.'Ab.i 62II9 fi*.lh 

, Who cites 3 Bulfirsde 30Q. , :^^IliVittjcft whereof I iia^bcfp^ 

-. my hand" :, the dejjd is -good, if there be ayear> tho' the darfeip 

. Aot mention the feal. Cuaninghtfm* r 'B'tB'mtaiy^ysrhQ^Dcfist dw 

i liettey 7 J. ^and by the like ifeafon, if it mention )&/i«i AifD^^sEALjJB 

, it can operate nothing 2. 5/r. 8r4i S'lj^ Ld* Raytjun^^i, fot t|i 

feal is n6leflabli(bed by ^he words bf thewrking^-bxt r^cfm^er^\ 

•^ the Words coijtamed ir\ thp wrjtfng are proved to be thfe wopds of i 

•' party,* by his fcal. And, if the words cont^iB^din' this qla«fe^R| 

^ , allowed to prove any thing, theparty to be beiefitcd-by fbe d««itl 

would liave nothing to do, but to infert this; clanfe, in vilta^i 

- *whereof I ha've sEALfD and delivered, )|nd"tfae >ei4deiice oftki 

deed would be complete, Suppofe iA the prefent claufc.that ibe wonl^ 

. SEAL had not been in the claufe, and yet "the fekl ih<KddAppeax# vim 

the word feal within it, in the handwriting of the obligor, as was ; 

the faA here : would it not be a haxQi determination toJiy : it ifa! 

•^ 'not lys SEAL ? Yet we know ftjch cafes often <k^ur : 

It may be objeftsd that, if the wordi contained Jn tln^ ckiai^ are 
: notfuffered to have any weight, then the holder of a jftrflWJ^rjr ia*> 
might add a feal to the name of the party,; ai>d by', thiit Boeass v. 
^ void the a^ of limitations, and alfo circumfcyibe the part jr in pobt 
\ of evidence. To this, the anfwer i§, that the rules oEtfvidcnceiFor. 
. eflablifhed loiig before the ftatute of limitationsy'andtb^tadli 
not intend to altej* then). ' ' ^ . 

2. That the law has guarded againft fuch attempt by. miikinglitt 
writing tdtalfyx oib, if it Ihould be atten^pted, *tld^ alfp f^ibjb^ 
the party to very feyere puiiilhuicnt, for the attcmptv ? , 

5. If there are witnefles, they may be ^prod^d tofay what d»cy 
kiipw ofthe feal, •■ ., , . . . v v, . 3 . , .^ 

4. !£ there ^ire no witnefles,' t!ic circumftaiice$ td^pravca iiSknTft 
. may thrciw fomfeUghf upo^ the feal itfelf. ' i/r-.i'. - / 

5;. The law will not prefuri;t fiich turpitude vd any man,; ? Tie 
, poifibiiity^ of his qommiting fuch an offence will not yitiis^'thd *S/ as 
ii he had aftuaHy' committed^t ; and in this cafej.as in all others, the 
. injured party Should prove the injury done him. Afcai^,'if the. in- 
" ftrimeat (hould be held invalid, becaufe pcfffiyy the feal iiuglithave 
b?cn affixed after the cxecijtion of it, tl^-tiior^ good i&td^ would 
be deilroyed upon fufpicion, than frauds prevented by it, ^ For fevr , 
men will attempt a fraud of this kind, under the «nalt*iplicd. hazard 
of receiving infamous corpqral panifliment, and being for«vcr degrad- 
ed fra.Ti their ran'.c in fociety, an 1 the total lofs of the thing fccar- 
ci Sy the deed, efp^cially if it be of great value. E)^p«^teace ihfcws] 
that m^n, not well knowing the technical diftindion betwcea jsl ftal | 
and their figaature,fay witnefs their i^^isf^j and put tlazix feals alfb, ind i 
• e converfof declare in this claufc that thpy have put their haads'^md \ 
/eaUy where they have fubfcribed their namti only. Herc^ as in all j 
^ptlier cafes, th:? law chafes the leaft of two evils. Once m^pe,' the fob* ! 



, t^?Jl JO 3rf >*.:;! ^ v,^, ■. . ■, ■• \ - •"- .. - -. *5 

'iHVinf #itncf».>taa,:bptid tflay ba^vc'iffubfcribecl, being about tyd€-'* 
iit^W*^/f(Jtwiml €Oijiritr}% wK^ in.&i^ ihedecd may not have been- 
bfecift^dr^^V"^ P^^ ^^*^ ^^^ Gaufe'a Kjeftioi) 0f Tucli tcfti-* 
aofifvt«)t^a^l'^^ei«al be .Tejedfii^ becauf^ not xr.entldned iti tKc 
iati^^for'fatih.poffibyM^y as4s>iii^he»ob^ \\ " ,* 

^^B(irit^ay':happen i^ the cai'e^^ an Aiatteileabo^d', tl^at there 
fe^y not b^fGftciciit;«*vidfnoe by f^ii^Wftanic^s to ptgye tfe deliy^- 




Of dcr to the detenniBatiop 0f this <jafe;, which 13 an aa'ionofi 
and depends finitely iifjon t6« qUeftion; whether this be the deed 6/* 
^if/tfT^ dfnbt^? yet, as it has beeni referred to the courts I Aippofe, 
for the i?urpofc of having due l^w fettled, upon this point, alio, I 
•willinake:afew*Temarks on it. < 

r"'-'Thcqbcflion iswHEtHER^ tf&tm on the cX6e lUi upon sucii 
Ux inflrumenU ^^ *' i£r<3fii?w/ ^^ prwtd as a Dt2D } . , 

• Astothbthcrcis on^ fiMe certain : that NOSEALiiO hjhumeflt c kis 
be g'fven tn evidence ia fuppart hn aBton ON THE CA&e. Giib. la<vJof 
ikjid.iw^ Gro^Jac. 506, 598* The^law has given a remedy ofa- 
tiotherfortlipon'thofe fcaled iniftrumcnts. Antf/9w*ONTH^ case/ 

depends upbii fqfol g4t)'idence or wttlfig onl*-, Tticfrcfore' th^ «l^ion 
enthe caife imift ntie^ferily be deftroycd, when the evidence to fup- • 
■'portitiadeflmjy^Abf r;r//^^//^M^ 2BaA zil parol contract and a* 
igrtMBtoBflts iara hcli to. N; extingul/kfd wh^n they .become tkathed '^n a 
conttaB ofQ^tkytVifolemmtyf or EvideKCSP by ajetded Inflrumeutf 
H^S:thefe sE^jEp-jff/^yf/fir^^fi^re t^eipfc^ ^xTtNCUisHEp, fo tlilit »d 
- |i^i©ii'ccsirid)^-foppprte4:i^ thcia, b^ti^ew) the fame parties, when 
they have ^^ISfAm nemj«d'u;atamf jmdi fcavc beeoinc ynatteref record. 
:>A12»tHii 4cfiajd&'jj|>id)i*i:he ink of Uw alt^sady ^pfaitbned,. "that the 
^^wv emdince %1^K\,\^ he required* Thas^ 'jl bond fhall not be evi- 
(idenee;' !VfhKst1j\}^^h ^record pi ^hefanie matter, nor parol evidence 
when there is a Jealed inftrUDi«»>t,; This ruje^f liflv is not to be de- 
nied ; and then the ^bok-qv^cfti^ Ls-^duced to thi's ; wlietjier when 
{ a ftaltfippcarsy ih» pw^ty,. wbp prodaces the writing tp which it is 
>.lafe!ad, dlifil! be .j^;»mitt|€4 1<> jfay, it w^s not ^iffixed to the writing 
-:.originfally ;^.Ir.ha§k;^%»lw?^^^^^^^^ a ftandicgrule.ofW, fraowd 
' fiiftiiijdeeaftrthe|)i<0t0^i^aQM^^^ the osly, written. inftraiUjeaitt 
L'thenifaaA, fat iinfeiktedfitofttHin^Mro^b^^ 3 Ttm. 

''AiO{'h\ivAT^'i^^cy^^^f^ that the 

hidiafl^ sSboa9fiv&fki^^ the *wiiile writiiig 

• ^ t9t^yfom»i ^ife!^i^,|P'^M#?^<r'>/ialtejFation, made by the hold- 

crxf;:thddnajr\wBc»it>fi{hi*i mrik^rit yp^D tdfri it X^.zj, A bill 
of- exdiaii^^ ipaysfcl^ *Wce^^ir*g*it|i(8.. from* the; 26th of Novcm- 
! %er, "vas brld^^ge /Q^4r/^ yaf{>j »^ the jarv that 

: thetto|)it>€t}id-%iim» ^ v^^i^MmfiiPMh wl>&e ^io the pofleirion ot" 
*- .thithsAStiif>:SbM $©ia4akeditr#pieAi lobe the ipth infica^of the 
'iziai, taadhfy thitii»iEmi.to^i(e«akf*t<irhB paymcant ; thoB|^, in fa^^ 
•- 'iur"fiiclfaecckr«4icn o5 p;iyifijeu| <ha4 beeo: attempted, 3* Term Rep* 
^20r Now^ t!btik to apply thde rules to the cA in h^nd^ if thefenl 
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t ^.. t^ I ■:::r--:*E::* lirr^ il I3r :paii=£Laia: nr hcjarr tc ciZi-Cf 

ir-^^ r.m iv i^r^* i.-^ip i: ivzsE ram xbir i^ 21s, vtxse: iiir ial 
it<if t"? f.'f i»' 2. c:^L . irx -« — ^ i Tm^zzriiaE: a: tns: xkc*:^ nc *r 
■r.,*!:..*: .•T-; an*:, iirr-*:^ r in:-^ tig:;:::!; — 7 n l^s* i;*..* tnr -tf-n. -.--? _ 

J: t'-*: -a.* ir t f^ Oil. o^ijL.-:i?r!^. i^rLijm. n., {rriiii:.r aTli^r i^ 

f» ni c t* *" yrci 1 juiiC. n ^-^--yt^ tat "csm . .^r ft>j^^-ij^-' ii^c r "v-i. ! 
ti'i jis' K.v i«CT zuazA^ alp - l: Tnr jmrn AiBui: '^rn?^ id ttm- T y>f>f n 1 

Xii-iiC n. tht iT»*«r:iT Cau*:^ 11:2: x"X2r i^iuiitian ezt bt nm^L^szi, a^ Jt 

tiiC ii'jiCirr or uai-p^r Jninic:!:, lii^TtLtiic lir -mnninn: bs i^m 

tv ^tit V r: ii^, tilt \viiititr inf-rumcui miih isz n^y-nrr -t'sii, usurli^ 
usn '■.'.* ti:at tr-t fai! vai a&^^cl tr- i: -witnain nry jrl-rr c£^ 

^. I: 2' viCJ lift aa of jdiiirz;2riaB& — ai f« «nrici» tic ^nriijg oepxl 
t'. I Iciox y t^ eipliui* w cxaitroi :aie » rliJi 'g — tol jbjt ii.apc, ii sEi2k£» 
tJft parrr L.i.i'^f 10 smuiiicx kioc c« acnos tlhi. inai be ax £i4 £ips- 
t*^d — ^:t d*r,rlr« lira cji ihai licdiuic a r^-iiaiDe he acfir: hzTe Lid 
ir tiit itru jci oc iLc czfr / lyrid, bsi: 3C ibt act foi -.uc aocaiiECEtal 

Ijcii^ i'- <Mtr p'.d:-s :i^ rirw', tiifrcfape, ibf adciik>:2 ai i^c kaHL is 4 
fit'^CT x^rt^fiij jLtexittkii i aad if ii be isiiicnai, th^zi, noitiisrr t-ow 
ii itjt;;;^fj«5'i, CT L»r vir^a: liut aluiSkiiDn-was t.h V, i2^ mihi>l^ rx^^- 
m^aiti luuc'j yo;i» ; s£^ ?&o arz-.x i^cefe^rr m hr h^-bTZti U]MX1 
it ; !>'> iu'/:k t'^i; ii t}jc ft^ii J^si beta ura c*f to sa?kf ^Tf fcr li^ 
jxf'X^ </f tfi'' wntir ^, 2s a frnplc coEtraft. The l»w r-Qdics tluat tbc 
i/nMifX ;1 ^M rtrniirijj a-i^iicrti — \tzi tb» parrr hut uot be febjtft-. 
«^^ i/j 4i^fi.v.^.ti:^Yi ^js iSassDci rhandiat which be iii« cocdccici co« 
l>:tit,y^ ii vyiien :}ic i:griat urc ot the party i» proved dur £22kls 4s 
^fffii'iiij/tivr evident oshii ieal, tbes as is^attc&cd iD&nuDeac b|:ii^ 
^rMVujfA, itvA uit, (utrAwtmcg o(thc partr prorcJ the prefumpuoQ 
hd^dnf\y 'drifrj^ and iviU d;sad Uyr tmeh^ ozdl the party pSjintiF ihatt 
i/vtff turn tc Vy evidtnce, acccicticg for the ^biisg of the icalj and 
fh;tt ii wu done without the knowledge of the pbiotiJ, or any eii- 
Hutml mtent in htm : andfo quactmjtfe 'v'lmimta^ the (eal appeariD^ i^ 
JVMift U 'ALUMwudiotf tofay the Jboft^ by the fdaintiflFhiinrdf r ai>i 
f »fM jtroAg I AM ay ofmion^ ttpofktbebft ppbt ^cfved lo this 
/j'<U4l i'afe, that DiBT it tht ffft07Bft acT^oN/j hf hr^ught uptmjnck 
^n indtfm^jnh ^ '^ thcseia ftated > wd that ^^r fifim an the cqfe ca» 



fto^^/ai^tiius'opinioll<x]sa»^ credit from- the argument of JuT. 
^Heatb,7infihcTBllft3[rf:^«^ tju Minot and F§/* 

A3iVn?« ckwr larn^ thatf, stf^thtf^di^tti^fy <rf"a bond cannot T)c pror- 
j446t«ate»t^s«wwl«<fe*llftf-^^ give^^d'cvldencc as* m 

ao«&^B3aM^rbecaiilb«theclre^Htorkslting; taken his fecority in ]? (fe« 
tidrm^d foxtHyi he c^miiot ai? htfj>teaAiipe alter if, agiihft the ftiptt^ 
ktbxyi6f the^iAmr ; andyet, ^ lph<f obligation Indodesa 

|>conaifeti»|U^iliheitf6n(^)^> ■ * *- 

J?S^pr/M'Coy ;was of:Oplm^ ifffST fc ietlant 

j; ^^ifWi tw A MS ifias of opkton fthat the tnjirtmenf fouU hot ^^ . 
I ff^f4 !»f t« J*i*^t'l«> mftrumtnU for-want t^ atteftation ; and there* 
I for§ QiiQHTt^ if declared ufm .«r<y whITING only^ 

Jtidge Ash 1 fcemed to diiTent from the opimoQ of Jadg<5 M'Coy 5 
t jbut cpn<?ludcitlm;thiprcftxoul4bp 

\ ^ ,! - JUDCMIMT FOR THl PLAIimFF.*. 

\* " -'■^ ■"■'■ — '-^- — "— — — ' • 

.,0;^. ^ASWT«idArt6th*r"t^^j'' BROWS, //^yjf^, tj. 
f?%L^BTj4Hi>^and wtfrtrfinto^jy tiipdffen^ant M fecurity iotOiorgi 

.^^ ditea4aMi|^ |>le«t|e^. mne^foEluti^ and that J^«r^ had duly ae« 

, J>p$,pj^\nt»ffl prpyed i^ajt tKe defpndant broiight the bondllo thf plaint* 
iffif cochtiprg houfc) (u^n^ritf^dwUh two namet at wi nelTes to thecxecu«t 
|tWpTtfae1>(nid byhilday iThat ott encjuiry it appeared thatnoTuch per* 
foris^ft^lV''i^'^limS.ifa]m^ WetriefTilbrcn as witneiTes, were in exifleact* 
i^d'Ktlilrdfi I6^i]f$iid, that 'the ptaint iff was at liberty to give «?{• 
dencebfrtlW <tofeiidantl^' httod-^rttingi and the |>9nd waf fo prov^Pd* 

•^ - ; 9?lE)LIf|Efl nw^yfe NE ALE ^nd Othtrk, f /tf 4^, \^%. 

^\ O pro»ta parmerfiiip deti!, the pjamtt^s coanfcl called the Aibrcfib^ 
X ifig wicn«ia, who Uid fbe did npt fee the deed executed ; but tbaf . 
P'aiiam /Tjfi^ brought it to her, and dtfire|d her. to put her name theretQ 
11 a rubfcnbipg witntfi, which ^r did s none of the other defendants b^* 
i ng pre fen 1 . 1 h e pUm 1 1 ff*i c a u n fc I t hen offered tp call w Uaefles to prove • 
the band^wrinng '^f the other defeirdants, which the defendants* counfel ^ 
objected to; c6n»Dding that as vK w^s a deed nnder feal, bare proof of 
the ^and-wriJng wa« oot Jui^t^icot, but a fealing ^nd dcHyery rauft be 
.proved. : . -r..--: ^ . ' ■•■ 

Lord K E N Y ON . T be fu b fcrl bi ng witnefs not having feett the deH «t* 
Kutcdj It U tbe fame as if i here wii no witnefs at all } and in that caib^ 
the han^i wriiir^g may be proved by another witnefs. A« to the objeHi«r 
on that the fealing and delivery oiight to be proved, I am clearly of opi*. ^ ■ 
iiolit^ thar if iht? Iv^^atur? ts praveJ to be the defeiidanVs hAtt4*W|ritin^ 
Ite ought to prsfajnt that it was Isakd suid delivared^ 
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. PERSON ^trfiii ROyNQTREE, 

EJECTN^ENT, Rnmdtf€e fiaxtttiL a traft of laftd, -Iflngh 
. ^. Granville conn^j on Shocfco. Cr^k^ andwn the f|ud traft 
,out III the fpUowing manner \ Beginning at a tree m the hank §f 

Shoch creek, rw^nrng ^uth — tt- pojei U a coxner, thence Eaft 

fol^s torn corner^ thence North t- fjes fa cvrner Mjtbe creek^ 

ibeKceuf the creek t9 tl?e beginnings ^c. By a miftakej^cither is 
the purveyor, or in the Secretary who filled np the grantji di^ 
courfes were revericd, beginning ^n/ald creek at a comer, running ' 
^arth '-rrr-'. pities tj^^ corner y thence Eafl, ^c^ placing the lan<U I 
on the oppoiite fide of the creek, from that on which it was rr»aUj ] 
furyeycd ; fo that the grant did not coyer one foot of ^h^ land fnr- 
Tcyed. Rtmdiree fettled on the lands, farvcycd, which waf 
^aftcrw.atds entered by Perjon, who had obtained a deed from Earl 
€;ranville for the faBae,^ and bronght ^. cjeftment againft Rdundtrecx 
%fhcpremifes. ^ - - . 

On the trial,^ R§undtree j>rove4 the line* of the ftoveyA andMi 
. (teing in poflefiipn fome time ; and claiming th^ fame under hi% 

lliift cafe was feve^al nn»» argued^^ hy cowifel ^wi bQtk fi<fc«j, 
Ifhcn it was finally determined, by the unanimmi t)pinion of ti)» 
fourtjt that the miftak? of the Surveyor or Secretary vifho fiUed «p 
the grants (hould not prejudice th^'dcfendant j and that thede&aidr 
^t was well entitled (;o ^he lands inteaded to be granted^ whid^ 
had been furyeyed-rr-and thc^^fo^? ^ere was jfidgmen^ fpir tbe Pi-r 

f ^ r<4''W WiLtUM>j It 

HALJfFAX, Aprtt^erm,^ '^'fi^ 

MERRIT's EXECUTORS n^rfu^ ME|«IITT, 

DETINUE, This was a caffe agi^sed, viz, the plaintiff te* 
brought a fuit in detinne for ^ negro }n poffeffion of the dc. 
lendant, and after iflufi joined, ^he dcfcndaiit reftoredthe negto^^i 
the plaintiff; if the court were of opinion that the plaintiff could 
prpcccd for damages and cofts, o? cofts alone } then there (ho4d be 
judgment for cofts : if othcrwifc a nonfnit (hould' be f!|itcfed» 

Damf foy Plaintiff, Iredell fof Defendant, 1 

Ter Curiam, after thiis eafe had been twice argued. The plaint- \ 
iff may jprocc^i for hipr damans aB4 ^^^\ ii^t^ithftgflding ^ | 
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BARROW'S EXEGUTORS *»^f/irf BAKER. 

APPEALi on a irulc to (be w cattfc why an appeal froih tkc H^ 
lifax County Co»rt {hoald not be difmiiTed ; the reafoDs ik>t 
the appeal being ugned by the. defendant himfelf> and act by Uih 
Attoifneyi in an adioh of Debt. 

It was determined by theConri^ ihatthe pfovifdi in tliie a^ of 
1785, 2, 54S, relates only to the cafes mentioned in that a6lj and> 
operates as an exception to that ad only ; therefore as from adionr 
bfdebt^ an appeal lay by 2> 1777^ ^y ^^> H^* it Was not ihthepar^, 
tiew of thit ad. 

/r?<MforthcttiIe; Davilt contxn^ - 

EDtKTON^ May Term, 1769.* 
iAMDERSON's AfiMJNINISTRATORS 'ver/ds ANDEftSOJti 

IN this cafe; ihe defendant in iht county court did not |)lead thS 
firft term : no judgment wa? taken. The fecond term the defetxd- 
tot, by his attorney in faift^ moved to difmifs the caufe for want of z 
Ideelaratxom /Whilft the court t^as confidcring the cafe; the attor- 
ncf for the plaintiff cntcltid judgment by default j the court order- 
ed a Qonfiiit> and the- plaintiff appeared ; and this tetm caufe was 
IhewnagainftHrikiug odtthe default^ aad after much argument: 

. Willi Ams; jf.faid he would cprifider the Words iii the ad of af. 
(cmbly,* " SHALL //i^wi/ij" as if they hadfaid;" mAy </j/«rj/5"— and 
ttcy Were hot obliged .to difmifs it, and if. the plaintiff wa^ ready 
rithhisdeclaratioti they Would, not difmifs the caufCj at thcfe^ 
^lidterm* 

&ENci&i J. concurred; 

Ash I, J. faid he thought the defendant might take the fame ad-= 
iptage the fecond term that he,could do the firff. That he thought it- 
d the defendant fhould be a fufferer by the direction of the court, 
l?e obliged to enter a nonfltit inftead 6f difmiffing the caufe, and 
y all agreed that the default (hould be. ftruck off, and the flonfuit' 
cwifc; and the caufe feut dow» in thit^ condition to- the' county 

Alj. THa. Jui>c»aiirpfcat*s 
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EpftirroN, May ierm^ ^7^9^^ 
MORRIS, WILLING ^i SWANWICK t^r/m STiDKftS/ 

THIS w^s a default and enquiry^ The cfmrt ruled that cvi-- 
dence might bt giTCft of the diflN^^ehce of exchange bctwecar 
this Qoxmlty and Philadelphia, and uv the' charge (as biUa had not 
been ofnally drawn in EdentOBy and no one knew the excluuig^J 
the couft faid to the July that they mJjjht difcoTCf the ci^' 
dbang^ by attending to the value of hard money k this coiintr^^ arf 
knowing what dollars pa&d at in Philadelphia*^ * ' 

SviN€Ba> j^ and WjLiiAMS/ J. prelehti/ 

£DEirroifj MayTerm, tjSg^ 

SAVAGE'S EXECUTORS .r/r/^x RICfi. 

TIE court, after arjg;timent,' faid they had confidered the difi/ 
and were of opinion, and fo laid down the role, that where a 
party lives out of the ftate, the advcHe party may give Aotiot' ar 
Inch abfcnt party, or his attorney in courts a& he? may choofe. 

"This opinion was delivered by WiLLtAus, J. who faid it wa 
the court's opinion ;; the other twajudge* being psefent^ and affisat- ' 

ing tacitly •; ;,.:.. .. « - : - • ; 

In every inftance^ except where a^Witncfs is about to remove (m' 
which cafe ten, days notice is to be given by aA of . Aiftmbly*) the * 
court will fix the time to be grY€s^ oft/uck notice*. 

SURVIVING PARTNER #/ STA^ILEY ^ GR^IEN, ^M 

. / ,.....- ^ - •• GUMMINS.' /•:■'•• • ^ . 

IN diis cafe there was a default, and at this M^ty tcrrii tjtg, at 
Newbemv on execoiing the enquiry, tho ' note produced, ap- 
peared to be for- the payment of /. 60, fpecic, in cobaccd at the fpe- 
cie pricey if not paid within two months ; but if within two monthsy^ 
then at 4of. per hundred fo:^ iobacco» The note wa» made isi De- ' 
ccmber i ySj,- . . ., 

.WiLtiAMs,^ J* faid irwa» limply a dcxnandfor (b much'monejr. 

The Att. Gen, who appeared fo<"theplaintrflfy attempted to (hew 
Aat a. damage might artfe to the plaintiff, whb Was in trade; by 
bis not receiving the tobact:o which was an exportable article^ hut^ 
the court did not give into it, and preffed the Attorney to fay iii* 
ylMmimofhfi would direa the jury himfelf ^ vlio faid if hfi ba<i 



ihepov^tty 6e#oui(i(£redtiie jafy toconfidcrtiiedeprefi^ of 
iaonef in TorUtT to dojiittke/ \' ' 

WiLLiANW, J.' faid thcjuty wefefwpm to.afcertain the d^ 
iifges fuftaincd/ aai^thcy might 6oafid«r the difierenee in she va^ 
ke of moneys 

I Th* t)th€r Judge* aifen^d, but witiout chargiiig the juryw 

THi'^ iJeiS ail ej^^cht brbtight on a deed from the fla^ 
f^ iainds fold % >h« commiffiotners^ of co^ifiicated prtt*- 
pertyy foi'mctly bdtmging to M. £■. M'Cttikcb. The CouBfcl fpr'; 
#1» pkkiti#fct tfp their deed from the d^tei a-.»d then relied ovkl, 
iih^ paS<£&oti oiM*Cid/i>ck as evidence of the fee ; the original d^c^ 
loiW*G»//|wJEp, being. Carried by hiiii 'beyond fca^ andthc I'ecordl^' 
in tlie Rcgifte^'s-^mce d^fffoycd. They alfoftiewed a plot, and aa ' 
i ahftra^ taken in a lift of M^Culhch'HAcediy and proved the cxc«tt* - 
tibn of a deed to M^Culioehy.^vthfoiif^iqniot feveral year^ • tiic^ 
abl^ni^^as fworri to. and the plot alfo— This tvidence was objedL 
ed to by the defendant's qquatel, requiring the Original deed to br" 
produced*. 

' tW coiinfelforthe plaintiff j'eliedup^^ 22S,. 4-54, ^«i2w'^ 

288, i Mtd. 117, pou^lafsy 57X, Vtnfrt E'v'td, 231,, 2, 5, 4. A«J 
to what poiTeffion evidence of a fee, they prQ4tti^ and x^Uedoa th«ft 
cafe ofCowfet 595,^ BulUr 103, Salk.j^ii^ 

Per Ctt'fiam. Ttc evidence i« perfeftly admiffible under the ctiu 
eamftanctsoftWcafc^— and the poffeflion is ^W evidence ofa&e^ 
till tht contrary appear? 

Moore and Davie, for the plain^flji, . ' 
^Mart'tHi M'Coj and St^es, for the defendants 

/ WATSON, i^/(/«r WwGHi'^; 

APPEAL.' On ^ w'r it of errpf apd aa appeal dn t^e lana^« C^g^- 
hjWmtfok; it appealed that, ^r/^/ had xccoyer^^^^^ 
^ H^atfin in the coufit jj- cpurt, and Wat/on z^^tdXti to., KJaiterin, * 
> 1789,' bwt did not file the papers* He aft^^rwards gave notice that. 
I ^eintended to move for a writ of erf or, at November Terni, in the 
I fame cafe t and at November Terra, Iredell moved for a writ of error, 
I affigoedcirorsj andfil^ atcasfciip^pf (^.ijccoxds whiclvliad bce« 
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takfcnJntKcappcai. AlfreiMo^re, Ath 8cn. moVecl to (itfaifl 

was HOC before the County Court : being reniv^ by the ap3 
fiicrctoro a writ of error could not regularly goi 

I^Sf S'''''''^ ''^^"li''^ ^"^ ^^^^^' ^^^ ^PP^^^ • ^*^"^« *^^y »*«d n^ti^iBf 
Deiore them, and that there was no fcniedy in cafe the apneal vJ 
lot brought up, but to fue the appeal bond* ^^ 

JOHN COLHARDI *verfui AUGUStlhT STANTON- i 

^T'HIS Was the cafe of a ptomiflbry note, under fcal of wafer mi ' 
X paper. Thenote was given to one /^^^^v, who endorftiditto 
fomc other perfon, &c. &c- to the plaintiiF. As this was an aaioa 
•ft the cafe, milj^frs f6r defeidant. objeded to the inftrumcntT ' 
11^ offered in eviJenie to the jury« .It wasprmitted to go totic , 
jury, and the quel: ion referveU— and afterwards on argtiment {the \ 
note had not the exprafllon. " witne/s my hand and/edl") m/IHtm 
Jald the inftrument was before the court, &c. and relied on ffT/d 

!^i'- ^'^w; '^^'^^^'^ ^c^ivcry wjtj nc(?6flary and not pTovtA 
«na cited (ailb, E, loi^ ■_ ^ 

WiLtr A»is, J, was clear it was proper Evidence, bccaufe di 
Jeai IS not mentaoned in the writing << as witnefs fn^fcah" 
.1 
Sfescir, J. concurred/} 

A»Hi, J, difiercd i, faid it w^ a itti ; it coulcj dot it ei vAii si 

Judgment for Pkintift 

HiitsijolLouGH, — --term, i'7gU 

t , - ' 

TIMS ^effur POTTERL/ 

THIS cafe was that of a gift of one' CrYk;^f to hi's <iaughter,- ^ 
anegrowoman, refeYvikg' the ufedf that negro during hi» 
Kfe. Judgment was obtained againft fi/jKr/r^ and an execution Ifc., 
Tied on the negro, /^oif/^r became th^purchafef ; ?/W interiparried* 
>with the daughter of Qloyery arid after Gl(yver*% death, broueht 
fuit fojr the' wench and her children. Oh a verdia for the plaintiff ' 
the queftiofl/ a» to the children bom during the lifccftatc,^wa» rei 
fervcd. , ^ , . ^ 

t Sec In)j;rm. Tcrfiii !&//, mtth tH^ U- 



The following crfe^ W€W rolled upon for the defendant. T\ffln fp 
fifeTf I P, /r, yoQ, JV/f^oA w, C>/^?r/f, z. P.iT. 419. T^/tfro/^* 
^nhnfton^ Ib}d, 506, Chowortif <vs. Hooper, i%» Brown's reports deU 
1780, 2 5/^r^, Z<^^ PuJ^atdorff^ Ub. ZyCi. 4./* u . a(, P. fl?; 

42, I, p,,ff; 5J2, 

The counfel foy the plaintiff" combatqd thcfc author ities bjr 
(hewing that the . principles upon which they were dctcrminci 
Wbuld not apply to the prefcnt cafe. That the dcvife over in the 
cafe of Ttfer depended on a contiiagency^ Sec. In fome of the othe^ 
cafes it depended upon a coiidition. Th^t in the cafe of money, inw 
tercft was the fple produce or profit; the .j^ rincipal not iropaiit^ 
thereby 5 othcrwife of ?incgro ; where a ufe is referved or devifcd, 
the property certainly paffed and veiled in the donee, as remain^ 
dernaan ; the intermediiate eftatc is fatisficd by the labour, &c, &c, 
|hc dodlrinc pf Fuffeniorff jrelatcd to the i:ights of war, *c. &c, 

U.oort and Dav'te for Plaintiff, IreMl and ^ooper for defendant* 

AsH'Z> J* and Spincer, J. prefent, at the laft argument. 
WiLLiA^Si J,, aibfent, faid todifagrec, 

SpiNCER, J, This cafe has been^wlccably argued. M/ mind it 
fully fa tisfied^ and J ain fure without biafs, Wiien this cafe waa. 
firft ftirred, I inclined to be of opinion for the defendant ; but when 
th^ authorities and reafons were examined, on thefecond argument^ 
they were evidently inapplicable to the prefent cafe. We have tal;-r 
; «n gJcat cpnfideration of this caufci, and are now. clearly of opini- 
on, that the remainder carries with it the increafe. The interme^ 
diatc cftateis fatisfied fully by the/«^w/r of the negro— ^i/z^car is ^ 
^ that may .be commanded by the perfon„ who has the eftate ; 
^<A//»f is the or^der of nature, not of the matter,. This ufemuft 
befuch a ufe as the owi^er may conunand. The life eftatc migh^. 
exhauft the whole cftafc, the remainderman would take an incunw 
btance, inllead pf a bcnejfit. As to the children being an incum-/ 
brance 01^ the life eftate, jthe donee or legatee is a volunteer, and 
people arc generally of a different opinion, as to thinking a br^d^ 
»^wenchalofs, . • ^ 

» • 

AsRx,. J,— -This is a queftion pf great importance • much pr^pcr- 
^ cfepcnds upon it, and it is in fomc mcafure moved for this rca- 
j w»i,.>yc have had %t twice folcn^nly, and I fay withpleafure, ably ar* 
I joed^ pcrfe^ly coincide i|i opinion with my brother Sr 1 kc e r, up- 
: on the gm, the jms froprietatu paffed fb the donee a mere tem- 
porary ufe, limittcd by the life of the donor, and the jus ^ofiffionh a^ 
f lone remained. Thisi cafe has been likened to a devxfe ; ther« 
i^ould be no difierence, the lemainderman is always the principal 
^/ ^ 5^ ^^« teftator's bounty ; and the intermediate eftatc is well 
fearffid hy the labour— Judge H^enccr fef « fomething was held oii 
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f4, '.^-^ ••>•.•• ' 

to the 'totter : t)Ai \f aii to be k beticirfal iHtitif carrjThg wi t)i^ 
•eteff poflSlc cfcrtalr{l}% thU cafe wouldt i^mft ) thus the increaft 
^tnttperrfatfcd the loft of valui bV ^ge^ ^^oji^i i*P^ I'^i^eiij^g* I? 
trotiW be in Tftia toic^k fot taifts in potof " in ' tf « ; E^gliih rcpo>* 
ters : they never pofTeiTed prope rty ex^QLy fioular j their villii|i$ weic 
not inall I'efpedh in the lame condition with our flavcs, Jf a per- 
foh' was to hire out a oefro for a year, pt a number of years, or dc- 
<Hfe her foi- a' riunibeir of years, or fojr a time uncertain a$ a life, aod 
this happfens every ;4aJ^. wfoulo* iny i^^n i*ay; thau in the' firft cift 
ftatedi the hirer \^as 1^0 have ttic IflUc f yet the courifelfor the defen. 
dattt could not diftihguifb this cafel from the grcfcnt : altho'.it wii 
xcpfcat ediy prefled iibon them bjr thic counfel' for the jplaintijaT, , 

ReaibnJ equity And th^ g!^^^^^ opinion^ >vblcfi I fuppofe retted o^ 
pf6feffianal| ipx judicla) opmiqnj formerly eivcn, are all ftrongly m 
ftyour of the plaintiff^ Nfeii^murf be permitted "to provide for the 
ra^ious condi^ioms of ^ir families, out of this kind of property. Iii 
^As country^ it makes a Urgt part of our eflates.— It is a commoa 
tiling to leave fome pegroes to ^he wifff for life^ and to children af- 
terwards ; the conilrudion has been uniform ever ixnce the fettle- 
xxieht ,of tniis country; that the iffue went to tbe remainderman ; tbt 
labour has beeir^U (hat was intended or nnderftoo^ for rig 4^. or «• 
fermed'tate eft^te. As I faid in the cafe of hire, the incrcafe ripvcrt tA 
theperfpn who has the pro|)erty ; fo theincreafe go to the _per{cA 
who has th^j^'«f/rtf/f /V/^/ri| not Inponi^ put confocmaix^ 

to the rule, '. ' .:.'.,:--• 

This conftruftion is founded In juftlcc and .policy, as it acaaqpo. 
(dates thia property to the provifeon of families^ and 1 think it it^ 
agreeable to 4ie principles of law. Conflrudion, haying obtained 
for a great length of time, and imiverfal praftiqepugl^t tobef^^S:^: 
faftofy€yldencc of tbeir adoption under legal authority. Therefore 
•nterjndj^nient fef thePli^intiC 

SrlfNciR, J,rTThe pcrfoi^ whdhks the remainder fuj^l^ baaj^jb^ 
jm\ fnprietath ; the perfon who has thcabfolutc property muft i^x;^;; 
the increafe \ if the (pecial proprietor coulc^ claim it, it xnufE^tKca;) 
fioxiiniinitedirputes: ' ' .. , ,...*/ 

The increafe cannot be fep^r^ted from the abfolut^ property* I^ 
IS a cafe peculiar to this country. We muft have recourfe to ^ei^eral 
principles of juftipe arid policy : and the authority of generality recci'^-, . 
ed opinions ought to have £xe^t weighty fupportea By fong ac)op« 
tion in caf^ of property. \ * 

{Iii^«MU«pctoi 'AprH Tkrm, 1790* 

, HALL wfi/Siri COX^ 

/^PX wag bound, in a recognizance to a^^i ^t, jQ^/^^TSsRffie^'- 
\j. \'fi^» b^t did! opt appear, hisi recognizance Was defaulfe4^ 



Cox had been convifted at FaycttcvUle Superior Coprt of Lair* 
ofhotCc ftealing^ and fafiered the puqiihinent. He appeared thi^ 
j.tTm^ and an affidavit was ofiered, fworn to by hiinfeU*> toindi^c^ 
the court tp remit his fecpznj^^ncej ai}4 was permitted to be read« 
- All THiJupGisprc^nt, 

. SAXisBumr^ MarcXf Term, 1790, 
/ -r— ^— - •i^^r/irx KIMBOROUGH; 

KIMBOROUGHy at the laftTerm/h^d got A^Udlmus paujtaiem 
. tp take the teftimony offonie perfons — He had failed in get- 
ting the depofition^and the caufe came on to trial ; when his coun^ 
fel hied an affidavit of his, to continue the caafe-— -It was objedeci 
that ICimbormtgb had been convi^ed of paffing counterfeited money^ 
and^had fuffered puni(hnient ; this was admitted'!- but thiey argued 
tiiat he ought to be adniitted to make oath, oa account of the neccf. 
; fity of the cafe. Gr^^ritcd by the court, 
, * r Sfence^, J. ^d WiLLiA^s, J. ^rcfep^ 

I £oENTON<| > ■ Term 1791. 

ARMIS^raAD 'ver/us ABBALSON. 

THE plaintiff declared pn a covenant to deliver tar and otijcr 
articles to a certain amount ; the defendant pleaded that he 
«(ras alwavs re^dy : the plai|;it 19* could not prov^ a demand and re^ 
fufal or negledl> and was nonfuited. 

, £i>BNTqK« r— -r Termt l^9i• 

EMSLEY 'ver/utUEE, *^ , 

THIS was a fuft on a promiiGTory note, to pay £. ioq fterling, 
according to the course 9/ exchange. The court faid this cafe 
is not different from bonds tor Virginia money, or WhitmlU Hiir$ 
|Jlfe and others, and charged the jury tofindthcexchangcat 77, 7.9, 
N. B. T^ie jury found^, however, the real exchange^ 

Edentow^ — r-Term, 17—4 , 

MITCHELL 'ver/us CLARKE, 

MOTION by Iredeli for plaintiff to prove work and la-r 
hour dotie, not by the plaintiff himfelf, but by negroes which 
it employed : and goods &c« fold and delivered for the nfc of the 
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Jsei^odant^ bf^undf v perfon^ fine) P^d (qi by tbe plaintiff^ 
Ac book debt a£^,» ' ''"' ' ' ^* V '- ' 

Objcacd by Mr. Atf, Gen. M^ore, that this U neither T^xtL— 
«hc fpirit nor letter of the ^^,' l^ecaufc the woik was not do«c bjj 
the plaintiff himfclf, *&c. ** 

Buty on a long tipae taken up i^ dUcoffing tfa« f^bj^a, tht < 
overruled the pbjei^ioni and aifknitted the plaintiff t;o fwear* 

EpcNTov^ Termj 17—. , * 

CHARLTON'S EXECUTORS 'Vfr/us iAWRY?» EXEGUTORfe 

"'."■ ■' ' t « - • • - ^...,- . . .^ 

ASSUMPSIT, on aa account for f«es as an atppicy. JfredfUhc 
plaintiff amoved to prove the account by teftator's books Isu;. 
iftf Che boG^ debt a^* ^'to which the coHrt objef^cd^as fherccort^ 
cif the bufinefs done would be better evidence ; but on heariajif/^*' 
^i^oontr% ^Yho argued ox) the hardfhip of the cafe and a itaToD 
fqglgcftcd by JohnftoH^ tKaj the record would not always be tbcbcft 
evidence in iiich cafe, bccaufe the attorney might enter his appeii- 
ance without being employed, the court allowed the books totff 
given in evideuce, the fi^iA being under j^« 30/ 

EpiNTON, - — -r^f^* ?7— T j 

SI4ITH <«^r/« SMITH'S EXECUTORS. 

Il^was adniitted on both fides, that th^ teilator died during tb^ 
ieffion^ .and before the ratification of the a^, fo that the qu^o^ 
was when the ad| fi«»)uld bc^in to ppejrate. * 

Ire^tl{.ox the petition infifted, on the authority of many cafes h^ 
produced, tplhpw that all adis of the Britifh parliament take efe* 
as laws from the firft day of the^effion, and therefore /r hie. 

Johnfion fof the defendant in anfwer, relied on the words and fpir 
fit of the 'Conftitution,+ that the figning of the Speakers 1$ necei&ry ^ 
to give the ad the fandion pf a law. 

W1LLIA14C, J. and Spjencer, J. who delivered their bpiniom 
firft, concluded v^ith frying that they would not alter the law which 
had been fo long eftabliihed, and therefore there wa^ judgment for 
the petitioner. * 

; 'But AsHi, ]. concurred injthe opinion cSJ^hnfiom*.. 
' * 175^* 6j 171. t&r. XIj^/. qf70. 



MCftlbp if Pif^ntop^i^ tondi; ty cxarinnfng-cviaeiice^ 
of the hand wilting of the fubfcribmg witncfs^ who was t^i 
^nt in another ft ate. AH the fcaf, Except JoB^on; joined: lb. the 
trgitthent of this queftlon; being biie they wifted fettled; Aai tliir 
court detetmin^d in ikvo^t of Sic raoticfe^* 

I . wrAYFlELiy o'^r/i^i HAiArEi^^' 

1 ^HIS wi!^ iHSiU of ;itiiitoiSgon grintedj aftd^ t IbrWiiif bWt 
I .4^ of injurvfy(^for;thci^incciu{c W 

I living bejen fervid oi^ tl^ dcfcniiant in ttiaic j fcir which ozuCeihtrd: 
was a|>l^a;in>ba|eHifcnti atnd ofi irguiiient t!« court otdtrW the. 
^ plea to be ovctfuled* . _ 

I . _ ,^ ;.. ,_ ■..-:.-' 

I iilaw fncha WU to ftaad,^ withoiit aftdkvit of ftlme particiiW^ 
[ hairdCh^ H^ ihi^theie^h no okAfEcm bk' tht p$tt 6f thi c6m*^ 
plainafit; ., 

:ijA.8ii9^ii, J. Wdi'^^f tkt 4 feiofid injuriaicto' ftii^i'ife 
^emtd^ without any fcch cii^ifiiftancc of ha!d(hip; 

jXtTlNUfi; fo#S rtegib fofmcriy tKe property offoSa feri^U 
JLy tlic pl.^intiff:i .gr^nd;fi>thtr/^ who .filakns ;Minr t9i4e^^ Vift 
wtoh wat8 dearly provcii / 

to Jruliam F^rr^llhts fbn^in I4w^ |)revidis,to thejjift to the g^ind;.. 



, Obj^ % 2).^^ for |^;^ftiMfl^ iiid to |i{^:ai^V^ 

*%htiiot to be; a wntnefs read thc'.cafe f>( Mffim^'ui tami before: 
ibtd p/wii^, reported i>y Zi/r^/, whicfr Atys that^^wlRent diefc li « bi-. 
*, though not nn iriki|iediate intereft, it is a' igbdd Stje^oix, ajidT 
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aifiyiaMorpA's Law E5ty3, 4 la» edc befoie fcid Miwi/r/^ and 

'Bat Mmrr caaiacBtd ^3c ac^wntr of usn, and oaQttndcrd tha( 
tbe old ni> c( tScat^ irtuBcdiatelT in^rT^ ***^ w^uic oolTfurc gnidb 
for frxctbecoarts hare <ktaxted£rocB that there has been no Lmd 

Of whkii opicioB vas dte cocet, lor iter (aid that the prcfcnr 
'vexdid cansM bcgirca in rfidezKe ia an actioaagaioft the witnc^ 

WiiLiAVs^ J« aod SrisctR^ J. prcicat* 
EDBSTOa^ OaUer Term, 179** 

MER£DI1H <«^ KENT'S tX^GUTORS. 

IN the cooHe of das trial it was moved by Sita^, for the cbfesd^ 
ant« to lead the depofitsoo of a wituefs who ic&kd in Georgia 
whenit was taken, thoagk he was in Bertie coanty ^t the timcy 
andhad been attendii^ this coon a»awiti]c& in thcenSt, hat be 
was not DOW prcfcnt. 

Obje^Wd by Levnhet, for the plaintifiy who <^ipofed die uitxo> 
doftioo of the teftimooy Mti 'vhribm^ upon the gfoond that this wu 
not the beft evidence ; as the witneis might hare been and w^^ ^tiftB- 
all J fammoacd in the caafe, whilft in the ftate. 

. But M'CbT, J. deckr^ it to be the fettled praftice to 
admit the depoiitiofi abfolately : as by the lefidenoeofthe wiCDcfat 
in another ftate^ there could be no for&icuie fi>r non attendance^ 
though fonuaoned* 

Hai^ifax^ April TerfK, '795' 

DEN otttbe demi/eof WARD tferfm WARDr 

EJECTMENT. Iii the trial of this canfc, a qaefti(m arofc upoft 
a deed of bargain and faie^ made t6 the leflbr of the plaintilT, 
by his father, in the year 17719 of the premises in queftion, which 
conveyed the whole eftatc abfolately to the bargainee ; but in the « 
pmnifesof the deed there is an exception of the grataor' 5 Itfe time 1% 
0ffy pari or pareel of the laud ; though this exception is not in the 
hahendum. Whether the Icffor of the plaintiff toglc a fee by thi*^- 
conveyance^ as 2 life eftate was iderred to the grantor. 

Ptuuie for the defendant, laid- it down as an eftabli{hed rule of 
^aw that Tifee cannot ^ created by deed to take effeft cr arife ««! 
future : and here ht faidj the grantee was hO% to ^» till after thq 

Ijriiatgx'a dca^thf 



%dr. Atx. (ieti.^ifaynifoeif tnictti int^ ti dikv&on oftht doc* 
br^e (rf ufcs. to (hew that the ufe mrgbt te limittcd totakccficdfc 
ba ijiis mannct'by the ftatut6 of ufes* ; althoiigh ir would not have 
been good at the conEUaon lawv 

:^ Sttt^the Gduffy Asftfi, J< aiu! 'WitttAin^f J^ fidpped the Att. 
&i6n,' fty'yg their differed wifh hirti m opfnion, with ref^cft to the ol 
p6ra ti6n of tht ftdtute oinfts : biit they were cleariy of opinion with- 
put heating i/<?)'wW farther,- th^t here thefeeimme(Uatiatelypat« 
fed t<^the gifanteo. and *bc icfemtion was void, 

HtyrBtiiff Marci ^enri^ ^ISi^ 

WlLLIAMS>/f;/irxCABARRtJS,. . [ 

THIS W«s an a^ion ttfkm the cafe, for money had and' tttciveSJ 
by the defendant to aitd for the ufe of the j^aintiff, upon ih«? 
ibli6\^ing cafe. The pUiiitiff and Lee Dekey/er made a ract t^ btt 
3mn the four miltf heats, between the /f>>/fr Ali and the CeHfimel for 
£. 500 : which was ftiakedby each party in the hands of the defend^ 
aritj 10 hold the fame, 'till the event of the race was determined, ' 

- Tfaehorfes wefcftdrtecf fkiriy^llie Centwe/Md the traft, bu« the 
Hi^rr bore down upon him, arid at the diftance <rf about 150 yaitfc 
from the ftart, the Ce^tiitel bestring iil and having before roughed it 
cm the fimcf fide of the tra^ was rAnnine within the poles whick 
ftood at thit diftance ; btlt his rider checked him (hort at the pofc 
and drew his head on the outfide of it, knocked ir down by the io. 
licr fide of his neck, wAjoftled againft the Hjder: who l^ thii ftum^' 
ble^ having before rather .out ran him, entirely took the tx»id aa^ 

deardd himfelf of the CenitneL An article in the race articles faid 
thatj whoever rode otherwtfe than' fair, according to the rules oinic ' 
lAg, ihould be confrdered as diftanced^ and lofe the race*. 

All the witneflcs, except Gol. Brwon and Mr. Ediffurifonety favl 
they thcught the horfes never touched each other before the Cenu^ - 
nel ilruck the pole* Thofe twd gentlemen were rather of opinion that 
they di4touch before, and Col. Bto^vm faid,he thought the Centu 
nel was borne oi^crf the trad by thefuperior weight and ilrengA 
of the Hyder. They all agreed however, that no diredfoul plaf 
#as apparently tifed. 

The ^^iieftion wasj whether the Byder was diflranced, as havingt no 
fairly ? * 

Davie for the plaihtifiy and Tajlor for the defendant, 

WlLLi4Mi^ J* recited the teftimony, and then faid that in riva- 
lling a jrace, one rider may ufe every fair means to get the trad of 
^ fij /^* VUI, 10, ao8^ 



' And die reafons coming on now to be arc^ftcd,^ -S^'V for tbeprff 
fimer^ did not reljr priijicip^jr upon the (^je^ion founded op ti« 
irant of repeating t)ic woxCLS't^ithforce"und arms in the indi^mcnti 
bccaiifc of the cbiiftfuftlbn of ij Henry VIII, 8, 256, but h^ 
^ad the ?rown f^ircuit Companicm^ to fecw that it ^as necjsj^ 
gCQcriilyy Bat as'tp the otjcAion of |hc omi^on of the diftriiJ^ 
ne contended that the proper venue mud be ijiid in the indidtoacD!; 1 
Thtt tjfifc 'vgnne hercVhe faid, iii the diftrlft. The manner of gcttiyt 
jury licrc is fuperibr tq rtjat of any other country ; they ^rc apoint. \ 
fii )}y mdifierent pcrfoniB in the fevcral county i^urts; Tp fay ia ' 
tfie CQiipity of Beaufari is not of itfclf fnfficicnt. If the indifboest 
iudfaid/ f«/A/r J'^ri5*«/ir^i<// though th^ 4*Arift was noto. 
^ryrife mentioned, pn'Jhaps it might have done ; to (hew the prin. 
iciplc he produced 4 Bt.CQmm* 301? T^e Grand jurj' maft 1x4^ 
Jhe proper county ajftd of the vicinage *c. and 3^9^ tbc txctC 
btnct of trial by jury, upcm which Davie here, commentcdj, gndal- 
^o upqn the ned^ty of a ftriS adherence to rigid rules in crimiial 
cafes. It niuft appear, he contended, from the face of the proceed^ 
ings that the court and jury have jurifdiftion, &c.^ 2, H^<wi, $03^ 
and as to the neceiQtjr of infer ting the ^emiey he cited 2 Hale^ 180- 
thc ville moft be' iceulariy named','&cl The ville and county kEit- 
^Aw^, he contended, anfwered to the county 'and diftri A here. So 
Jt jtfte indidmeiit had faid, it the county Jii the diftrift aforcfaid. 
bujt that W9uld be uncertain if two counties had been before nnual 
in the Indiftme]qit,"and of courfe not good, becaufe in tliat cafe tie 
prifoncr might have a^ Jury from an improper county impofed ob 
mm. Cronvn Gircu'ttj loi. ' ^ | 

' As to jhc third objedUon, there is not a proper connexion ; and 
this ca^fes a want of certainty, which is fuflkient to vitiate any 
indidment/ It does not appear whether he received his deatkby 
the picking &c. or by the throwing kcl or by cither, for want of 
the word 1^. W%evcr uncertainly like this appears, 't will not 
warrant the judgnjeii^ of the court, 2 Ha^uxk, 259. . The particn- 
lar fpot on the man^s ix>dy on which the wound was given innft be 
fliewn : andif fo, how much more is it neceffary for certainty in the 
manner of giving the mortal wound^ in the nianncr the law requires. 
It wants c^r^ainty, /. 320, 3^5, 57^ ^ht words ^ ^ felontcf ce^t^ 
murdravh" &c. w5ing words of art cannot be fupplied by any para- 
phrafe or circumlocution, 2 /fo/<r, i8j. The qffeacc, fay? lord Ifale, \ 
muft be alledged particul^irly . 4, Co. 40. Cipher peBui is not good, 
/. 44, Vauje'i cafe. As to the manner, it muft be certain and not 
req[uiie argument to make it certain enough for judgment^ &c. 

Mr. Sol. Gen. Jwes. The firft obje^ion, is abandoned. 

As to the 2d. 1?he only neccffity for a ^enue is to (hew that tfa« 
Court has jurifdiftion of the matter. This is (hewn, becaufe the ^ 
law has fixed the county oiBeanfort in the jurUdiftion of this j 
Court, being a part of thcdiftria and the diftrift. is mentioned i^ 
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the fnafgin* .Tfie.oftence is charged in. ^B^^///ir/ county, and it 
burfts upon the inragination that Bea/f/brt-ir'm the jufifdiftion of this 
poprt. In fupport of this, he cited j^. BL/^oiy which he faid,was 
I niodemsrathorit/df a refpe^able,cfown law wf iter, and m&e 

» be relied on thian the more ancient bppks.' - **: 

• As to the 3d reafon ; furely it is enough that he catnc by his dea^ 
>y &fte of the modes charged ; and he read the Cfown CirCuif fo 
bew that a miflake of 'the place is not miatefialy &c; &:c. 

. ; , . . ' ^ . . . .i 

Williams, J. — It is not to be doubted, butth^t by, the cpifunon 
^w, fufficient certainty tnuft appear . The firfi: reafo|i is wave(i by • 
feafon of the ftatutc of //r/rry the Vlllth.* As to the fecond, tl^e 
:ounfel.for,thc pjrifoner fays that the diftriclisthe true <vexue jierc. 
Jt.i« certainly true, and^ the niceties fpoke of lity juftice Blackftot^g, 
IS condemned hy Half aie not fiich. as thcfe ; the prpper 'vUle is not 
jae ntioned. As to the knowledge tha\ ^^<5.*//tfr/ county is i^ AVo^- 
\em dil^iftj- that don't aji^eiar from the indictment. If it had iaid 
he di^rict aforefaid, it n?ight do perhaps, but fuppofe there tia4 
Jeen another county, in another ftate, of tjie fanpe name, that wtiuJ^ 
LOt be iii the jurifdidioQ.* , l^his therefore is uncertain, and migh^ 
^.inpre certafin. And as to the third objeftipn, there fcem§ toh^ lomc 
sreightjin it; but the fecond is fo clear, tjxat there is no doubt : ^4 
lis Honor was therefore clearly of opinion Ihat the ihdidment wa^ 
ufufficient. 

Ashe,' J .- —The niceties required 111 aricieh t times inlaw proce^d^ 
ings becaine a grievance;and the flatutesof jT^^/iit/j remedied the al 
biife ill civil cafes, but not in criminal. As to the firft objediont 
the flat«te of i/f///7 the Vj 11, does it away.* As to the fecond/, 
tn making obfervatiors of tl*^s kind heihouldonly go over thofeoi 
tudge WiVicttku ?tis trfic the dtlrri<^ is m.cntioned> not indeed iit 
:he margin, but in the caption : it' rhuft certainly ^Ifd be iii the body' 
>f tbS indiftment. . Tlicre is no law or aiithcrity that excludes that 
idea,' b^cSulfe i"t <vill tlieii appear, that the jiiry has come from the 
peopcr i:cfmel It is contended that it' is well known that Benufort 
?6unty is in the diftrift of Ncavbern ; but we are not to take our- 
knowledge from any thing but the record. If it had faid diftri^l a* 
ibrcfaid, it wouiddo,' but there might be another county of that- , 
lariie, &c. And as to the third reafon, here are twodiftin^chaFg- 
Ib in the indi<^ment, it don't charge tliat he came by his death by 
joth modes ; therefore there ought to be a relsftive. To make this 
iropcr, there ought to be a double relative > &c. . He read the prece- 
knt intheCrownCircuit, and theindid^ment piirfued it : but hif 
jicROT obfcrvcd riotwithftanding that it certainly was impropeTljr • 
Iharged. V 

1 Aad, therefore, judgment' was arretted. P<?r/o//7;w C//r//7«r, • - 

L * ^i^rCi ^ njtde IJ'X n^.Burnd^e; 3 P. fV. 498,' 
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. ,HlLLSBat.o#dB> — -i-Trrw, 179—^. 

STRUiiWICK 'i;#f/i« SHAt^. 

" jN the year 17*83 this land was granted to Fofttr; ia 173^ ft^ 
' X. conveyed it to Barr'wgtojij who foibe time afterwards wcat M 
Sngland. - ^tf/iZ/ri fettled on the land in 17$!, and lived on it tbr* 
teen years and died» leaving a fon, in 1754.* Barrington fold it toh 
i^/rWouiVi who never took polTeilioni nor made continual claim i 
brought fiiit till 1786 or 1787; 

^ Dan)te*i argument for defendant^^-a 
' In point of law, if the plaintiff ever had an5r right to recbT^rii^ 
^je^bnent, he has loft it. The nature of title is that it cotififts of pti(2 
feffion, right of poffeflidri, and right of property* 2d. Bh Cmmi 
196,. 197, 175, and a^ilal poffeffion niay ripen incd t\t\t^ Sucbdj 
tk as a man may recoVer by^ in ejeftm^nC, muft confift of poiTcfiw 
on and right of poflejQSon; at leaft,* aftd by neglcft^a right of pot 
feflioh may be loft^ thns one man may^bd inpoifeffiony h^ who if 
oufted may have the'right of jwATciTion, and be entitled to rccoreij 
incjcfdmenti but by acqiiiefcing fevea years may Idfe his rigbtJ 
. that is t6 fayj ^lnlcfs \H thin that time he- enters or brings fnirod 
makes perpetual claim. The law prefumes in fuch cafe thstiieii^ 
poffdffioh had at firft a good tltle^ or that^finte his firft entry) bn^ 
nath acquired oiiCi 

It is a|i old maxim in the law that a man muft recover by the 

ftrength of his own title, in an ejedment, and not by the weaknefi 

©f his adverfaVy's. Where a man lofeshis right of entry, be cannot 

Recover in ejeftnjent } perhaps the writ of right or fome otter writ 

jnight lie in fuch cafe. But I do not know of any decifions mthil 

country to that effeft. Runn'mgton 112. Eje^ment competent only 

•wheife plaintiff may enter within twenty years, 1 Burr. 1191 per 

lord MamJUldy fame dcdrinealmoft in thcfame words : aiidpoffef- 

fion for twenty year makes a pofitive right m the poffeffor, in caft 

a right of pofTeffion, and it aifb takes away the plaintiff's right d 

pofleffion in this country. If fevcn years pafs without entry or claia 

'the x^i pojjejjioms \& loft. 1 715, 27, 1 2. This is a law of the utmol 

importance ; the objeft of fociety is toproted men in their proper 

ty, and to quiet them in it. This is the verj 6bjeA of enterinj 

into fociety : the cafe now before the court is the very obje^c 

ibis law. Where owners have deferted their lands ant! gone away 

and others not knowing of their appropriation, have taken up th 

f^me, fettled thereon, and improved them^ and remained feve 

years in poffeffion, fureiy^it would be very incotrifaUbUr if the 

could be turne I out of pofleffion ; this law 6f ours lays that afte 

feven years* quiet poffeffion, no perfon fhall make entry Qi^clain 

Our law is copied from that of 12 Jac. except with tnis»additi( 

to make it. more fttong ; our la w intended to make |>ofleffian ftronj 

* Z Douglafs^ 567, 
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' fer toWar<3(s titte thiih tW^a^t of ^iiTnei did. Thus mtift I have faiJ 
. te (hew that thfe d^cifions in Ergland \viU afply tb our law. Both 
i ads limit from th« tiittc tl^ac the title or entry (hallaccruc* The de- 
f- J cifions in ]Englawl, have been uniformly tiiat tfec right/of poffcffi- 
^ on is loft by not entering withih t^^enty years, hvknwpm 14, 15, 
K Twenty years' adverfe jpoffeilicn is not only a negative bar, but 
.' alfo a good title. Ifdefcndant had been poflefTed but one dayj ye£ 
i ifthcplaintiffhad not been pofleffed within twenty years, then 
^ no title in cjc^ment. Sjalk. 421, twenty years' polfciTion tolls the * 
entry like a defcent caft* He may gain thtjus u(lfJfu>Hh by twenty 
.years* poiTeflion . To apply thefc principles, f liey iV. ve not had pcfTcfTi- 
\ <>n, brought no fuit, made no legal claim in fcven years, Rimntn^^ 
:^ \ ton 112. PoffelT^pn muft b^ proved in the plaintiff within twenty 
u years* 2 BL C^mm. 196^ 197, It is not upon the mere right Cipro, 
l perty that a perfon can recover iivejedlment, it mui\ be upon the" 
V jus foffeffionh, Buller 302. ^went3r. years pofTtiTion tolls rl.e entry. ^ 
? « BulUr 162, Noneftiall ei\t^^ but wittiin twenty years, an<i plairtifF' 
^ ihallbc nonfuited, ifhc cannot; prove poffcfDon within that time,- 
L and thismuft bean aftual poflfefiicn, not a itiere conliruifirive one, 
\ Buller 102, or it muft be what the law deenis tantcnx>imt to an ac- 
!• tual po^effion, as continual claim wlirre the party d^rcs not enter, 
' Cafcs in ilf. Bencbj i6j 503*, ////?. 15. J conclude ihcrefcre that 
: the plaintiff muft prove ailual pcfiellicn wSthin twenty years, or th 
tki^ country Vlthin' ft V en years, and ifthelawis io in ErgL^<J» 
-inuch tnorc fo ought it to be thus taken in this country, wh':re 01 'f 
aft evidently goes further than the aft of Jafnes. And as to jLc dc j 
ciiions 'v^ this country, n« <cafe hath ever fh^rkcn thcfe auiccrliics ; 
except the cafe of Mallet and Mjkus, in this court, may be thorglit 
to have done foj but in reality it decs not. For i that cafe two 
points were determined, firfl, When the poffefiion i.-^m faft vacsnc, 
he who has a conveyance is deemed to be in conflruftivc p^^iniToh; 
Here an adverfe poiTeflion hath cxiflcd ever iTn*.e the ye.'.r 1 7 ci. If 
they had made any entry, claim, Scd tp prevent flic cf^Mion- v/c 
contend for, they Ihouldhave ihewn it in evidence. 'The iliird ice- 
tion of our aft^ relates only to the plaintilf's title, rot to tt^d(^fvnd. 
9ntf the iecond relates only to the title ^fjctrons in fofl^ilk r, nc^ 
thofe out of it : in the ivholc (latutc o^ Jtirnes there is noth't/i^r \\'ut 
this feftion. By the ftatiite of J^/ww, the writ of right will lie : Itt r . 
the Jifs poffhj0onJs dellroyed :by ours no wtit whatf< ever wjU iir £f. 
terwatds. Haditnotbten for the fecond fe^idon, a writ cf riglitl 
vi'ould have lain in this country. Upon our aft there hp.vc bt^rf 
' a variety of opinions. SonKj faying: that a poiiefilon \Vith ccicnf 
o£ title was necefitaty : Others that a naked poiTefiion only was ^cod 
and fufiicient. In our cafe if a naked p6ffe(lion only would dcy they 
could not recover in a writ of right : but it is clc^^r in ejeameiit. 
it is enough for ourpcirpofe to be able to faiy, you' have lofl vour cr- 
* try by your latcljes. There isonci other polAt of great iiAportarce' 
Ii6t before fettled in this country, //cttv// was thirteen years ia 
^ SalL 6^y% z Ddugliipy 567, 
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t^cffeflior, kc d:cA and a dcfcent caft up^n his Ton. So€rh a defeat 
toils CD ciiiry, by the law oi England. Fiv^years poficffion, and 
a c^efcent cafl tolls an entry unlefs the diilcifce hath made coritinQal 
cifiiiT! within a year and cay after eaeh preceeding clztim, /^. 250. 
/- 2r*,7<'^. 426, Gilbert's Tenuresy iS, 19, 3r, 56, 3.7, In thecal 
cf p< rfoiis beycnd fen, they mult claim within eight years from tk 
^Ci ruing cf their rit»^^, and where the ad ever begins to run it M 
net be fufjXnded. For then the purpofe of the acl might be totallj 
frufif^t^Jj as if a rr..in has been fix years and eleven months in pof- 
c(\\on ; the ownei* dies, his heir within ?'yt ; the heir lives to marry 
three vca's .••Ker his coming to rge and he dies, his heir witbih age: 
here tlx* limitatinn would not hiivc ii'IcCt in the courfe of lixtj- orfe- 
venty years, and to prove this point he cited Pk-wJen 368- — 72. 

M'JDr^ in Vplv cited Burr. 66, to fnew the doflrinc of fcifm and 
dirtifir., and to prove there could benofuch thing as diffeifiii in 
x\v.b country. • 

The coiTRT adjudged the jUi pojfejjhnu was loR by the plaintiff, 

and ordered a ncnfivir. 

\\k\AYK^^ ApulTfrrky 1796. InEqt/ity. 

JOM'c's EXCCUTCRS <verfiis STOKEJ. LijurMkn hUL 

'^T^HE defendant pleaded in this cafe that the procefs &'c."had not' 
Jl been ferved en him ten days befor^ court, as the a^ of AfTemblr 
dlrcfts ; but it appearing that it had never been ferved upon him at 
any tiir.e : 1782, ii, 432. 

The court, ITa'\'wood, J. and Stone, J. ordered the plea to be 0- 
verruled : becaiife the act only gives the advantage to the defendant 
for an illegal fer vice, but not when there is m fcr vice at all. 

Newbern, Sebtef/iler Term, 1 796." 

BSTTNER <verfus -1__ 



/^ ASE on a foreign bill of exchariore, • protefted fornon accept- 
\^ aiicc. The defendant fuffered a c.cfault : en cxeciitipg^the w;rir 
ofen:rj!i-y,a quefiicn arofe, whether the plaintiff wms bound to give. 
notice to the defendant, that his bill had been difhcncured before 
h? ccidd bring fuit ? <^W by the Courts the defendant, b}'- fu/Feriii«i 
a default, h.'^s admitted the declarzition tq the amount of the bill. 

Whereupon it was urged in behalf of the plaint ilF, that he flioulcf 
recover 19 per cent, damrrges for ccfts of protell, &c. and lo pel* 
cent, annual inteicfl, untill the time of recovery," ly^V^ \6y 79.' " 

,Iiut after great deliberation, the Court' was of opinion that the 
{'hdntifTnught^to prove notice to entitle himfelf to extr^ordi- 
uarv intcrcil and dariisges, and havjng failed fo to do, was only" 
entitled to 6 percent, and the jury found ayerdid accordingly. ' 

Cj,alam for t lie plain tiff, T^c/v^r for the defendant. . . 

rvrCoY, J. and SroNK, J; prefcnt,' 
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liswB2%lifrManbTerm^ X79V 

KAIGHN y ATTMORE ^^r/us KENNEDY* 

CERTIORAKI. At the trial DiryrV, for the plamtiffs, Affcred 
to read a depofition taken in Philadelphia. 

Moore^ for the defendant, objcftcd, unlefs notice could be proved 
' to have been given to the defendant, of the time and place at whio^l 
the depoiition waH^^^^' 

Ashe, J. inclined to think the depofition ought niot to be rca4> 
unlefs notice was proved, — But 

M'Coy, J. feid, it had been the conftant prafticeof thcfuperior 
courts, when a caufe from the county courts was tried anew, and 
9 depofitiQn cam^ «p with the tranfcript of the record,* to admit it 

^ to be read ; and to prefume due fervice of the notice and. that the 
depoiition had been duly taken^ on proof that it had beeen read t^e- 

Jow. • , ' 

^ WhetcupcMif, by the Covrt. Let groof be made of the readmg of 
this depoiition below, and it may be read. \ - 

Da'uU oftrcd to read a cf rtificatc, which the plaintiff had pbtain- 
■ «d from the diftri^ judge of the U. S. S'ltgrea^es^ who, while «t 

the bar, wa^ofcounfel for the defendant in this cafe ; ftating that 
'^e depofition wii taken by confent of him and Cafiweti^ counfel for 

the plaintiffs, and that notice was waved. 

But Mtfor^f and M#frW«oppofed that evidence, as it was not givea 
on oath« 

Dafvle contended that evidence might be given bf an adverfe par- 
ty's declaration-T-that Sltgrta'ves being the defendant's counfeU hif 
declaration might be given in evidence, \vith as much propriety as 
that of the principal. That if it may, evidence of it in writing 
ought to be received. 

Bat the Court, Ashe, J. and M,Coy, J. unanlmoufly rcJe6U 
edit. 

/ ^ . . . . t 

While the plaintiffs' counfel was looking rdund to difcover fome 
perfon, who could prove what was required pfhim, one of the ju, 
\ j»rs looking at the depofition recognized on the back of it, fomp 
figures which he had made iii calling up the intercft, at ihc trial i4 
tfe )couaty court ; having been a juror Chcrct 
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Moofe objeAcd then, to tb^t ffontfemaA trjriag t^ G|tt% mow } a| 
he ha<i already A.qt\£. fp oncc; 

, On thisi the caufe was contlaQed ; although Banfle infiftedj tot 
fbchuoqAy/ that another turorinigbtbe'fw^ ' '. ' ' 

At September terin follp^vinp;^ the plaintiffs had a ycndi^ : hnt 

Maritn for the defendant, moved for a rule to (hew piafe why « 
new trial Ihouldnpt be had^ Urging i, thai, improper eridcnce M ! 
t)eeq fuffercd to go to tjie Jury, i^ t^t;^ ^xceffivc daxxiages h^ ^91 
given, - ' ■; ^ 

The rulis vi« g^'ai^t^^ « . | 

And on the laft day of the term,^ Qrahamftyt the plalnti^, mov- 
ed to have the rv^le difcharged j on the g^ooi^d that the defend- 
ant, mthe argumc^tt day, ought to have moved fpip the ti^le feeiDj 
mad? either ^hfol\ite or enlarged': that Having hegledled to do fo, 
he ought to i)c CQnfi4ei?ed %s liaying abandoned Ids motion. 

But Martin and Bad^r contended that this being the laft day of 
the ternb npbctfinefs pn the law docket could be taken up '5 thcUir 
liaving c^^tSlufiveiy fer apart the three, laft days pf every term^ fof 
thcdifj^tchof eqijity btfmefs,' 17924 S| 4§t 

Graham replied thaft th© X^X^ ©ull be lopk;cd upon ^s hayln| ci» 
pired : and 

' JMl^rt'iK 2;n^:B0dger held that the deftndant, having obt^ 
«d the rule and ferved a copy o'f it, nothing remained to be done b^ 
him, until thc5 plaintiffs (hewed caufe. 

' That it was the plaintijFs', ?nd not the defendant -s duty .tpn^oy^ 
the court ; and cited a number pf cafes'out pf .5«mavj," 

'^ Of thi$ opinion was the court, fM'Coy J,tf/i7;|r<r,] wHo feid, thai 
although it was certamly the duty oJF the plaintiffs to have applied 
fooner, and on their having negle^ed todofo, the ri^le might be made 
atbfqlute? yet as this caufe had long been depending,^ (it having 
been commenced nine years ago) he woijid ittlar|c die 'nilt qi^4 
next term* .:. - 

At March term 1 79 1 • The rule for a nqw trial w^s t^cn on i 
juad the reafphs affigncd by Mart'm were j * 

1. That the declaration contained but the two ooipj|iou i^oiiQts, 
for goods &c» fold and delivered at a ftated price, and on k ^fumgmMm 
jvalebant : yet an agreement fignedby the defend^nv Ui4tiate^^ 



&ouial)epai(l ^tiii fix mdnths from ^ i^tttYt^itl^ gfxAtf irri^ 
read to the juryy from the depofition taken in Philadelphia : althoog& 
that agreement was not declared «pon-*-and it was therefore im* 
properly intrddiiccdi v . . 

2; That exceflivc damages had teen given : interi^ft haying been 
eoihputed frdm the delirery of th^ goo^t^ 

TheCouH, Asriij j; and WillJam^j j. thought that intereft 
being cuflpmarily allowed in Philadelphia in fimilar cafes, it was 
pr:oper thatit fhodldbe givfen in this 3 even if there had been^ 
up agreement to that eilfedi 

They deemed the fecond objeflioh a pr<Jper ontf * 

The plaj^tiflT remitted the intetefti during the firft £x months ) 
aod had judgment! 

i^iwiERNi Se/temhr T^r/ft, 1796* 

GREGORY *//i/ ^RA^i 

A. PPE AL. The tranfcript of the rfecofd was car rici dp thlrUnk 
jLjl days before the SiipcridifCourt* d^ 1777, z\ 841 314; 

The judgmcint was. affirmed^ on the ftcohd dky ^ the term ; im« 
icfs caufc \x (hewn to thfe coiit ratyi on the argument day i 

On which day the <ief<indant*s affidavit was r«^> ^^ting tha^tfid 
judgment had beenjobtainedat theJaft (efilpn pf jW^ri county courC 
£*^that there were but thihy three days betw^een the laftdayofthat 
feilioB and the firft of this termTrthat ^e^adant w|is fick > a bed .di| 
the day osi which the trauicnj^t was to fee catxled up— that he cairttl 
down in a boatj being unable tojidew^that he airrived time cnoufH. 
io file ihe tranfcript ; but difcpTered oh his landin^r that his pock. 
tt book v^hich contained it^ had \^tk accidetitallyjeic behind-— that 
'he returned immediately home iind came b^ck oh the next day witll 
i\xt tranfctiptj but was informed it could not be received^ it being 
tWn me day too latc^ — that he. came hack; on the next day to advife 
jvith cotofel and ^as di^pftcd Iq fiiij the tranfcript, which he did— ^ 
Whereiipod he prayiifd that tht caufe might be placed On the trial 
dock«ti 

Si*o?i« \i if ihe Couit had any difcrction to exerctlci this wbtild 
ht a proper tafb tu ufe it : but th^adt is pofitive; 

\ - M*GoT, J. — ^The aft of aireml>Iy Icayes the party in tins cjafe 
Vithout a remedy. It ifi uot ip.thg gower pf the court to, create 
Aoefor him^ It has been <^tett adjud|^fo« ' 
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TL; ja^graent wsa afSnned ahfolatdf • 

Harris and BaJ^er for the plaintiff. Martim bt thedefiadaSL 

KxwBBEHj March Term, 1794* 

TsB STATE a;rr/kr GEORGE, A r&Bt higr0« 

MR. SdlidtoT-Gcnerai Jonn liad drawn a bill of indiftment fo 
barglary againft the defendant : and at the moiBent it wal 
ahoat to be f«nt to the graai jurj^ And the book' was handed to i» 
witncfiea: 

lUarttn called the attention of thb CooH to thd tabte : oUerring 
that one of the witneffcs about to be fwom^ was a negro flare ; thaf 
although the defendant was a negro, yet, he being a freeman, ]t 
was perhaps improper that a flare ihould teftify againft him. 

M'CoTy ). [AsHVy J.ijcettte^y If there be any thing in tlie(ib« 
jedUoD, the cport will attend to it at the trials 

The flayc was fwom, and the bill was found. The prifbofcf fe- 
ing arraigned, pleaded not guilty ; but made his efcape before ths 
day af&gned for his trial. See Cox <vj. thve, P^fi^f^i /• 4J- 

Kbwb£RN, Sfftember Tefmg I'jgS* 

SHEPPARD 'ver/us SALTER. 

CASE fur affumpftt. The plaintiflT went to trial ; proved his dck 
but c«uld not give evidence to rcp6l the plea of the fbttote rf 
limitatiruis : and ftdFefed a nonfoittf 

He afterwards offered an aiSdavit thit dntf of his witneflTcs, by * 
whole tcftiaiony he would have been able" to prove a re-aiTumptioii i 
within three years, w&s at hi^ counfcl's elbow 2 little before the; \ 
caufe came on, but was out of the cdurt.houfe at the time he wat ' 
called. — ^Whereupon he prayed that the noofuit be fet afide^. « 

The Court faid he ought to have prayed a continuanee^ . 

But on his obferving that he had thoilght that by fit>ing to trial i 
and fatisifying the court, by the te^iniony of a witne^who attend^ ' 
ei,^ that he had a good caufe of a^lon, and that he failed only on ' 
the proof of a rc-aflumption : the jufticc of the cafe being on lU9 
iide^ he would'appeai entitled to the favour ]be prayed \ 



StONBj J*:tAt tbc nonCuit be ht iMt,eA f$:fttmt of fidl coftt* 

M'Coy, J, /«<:/«/<•• 

Ddtne for the plaioitifif'. i^fW^/ for ihe def^pndaUt* . ' ^ 

fcLLiS'i ADMINISTRATOR i;^r>i HETFIELD. 

'COVENANT zhdfionefi/affum pleaded. Mantw, for tfaeplaiit^ 
L^ tiffj offered to give evidence of the h«Bd.writing of the plaia<* 
iff^ who wa& the only fubfcribing witnefs to the ipedaky ^ andcu 
fid Codfrej^yfU Notrlsi i Strange, j^4 

This was obje^d toby Slade, for the defendant i bat 

Admitted by the Court*, WitLUMs, J. and HATWooDy /♦ 

And, prddf having given of the fubfcribiilg witnefs's hand^ writings 

I Wi l'l i AMs, |. Irequired that the fignature of the defendant ihoild 
adfo^bc proved^ 

i Hj^twoO», J, tacinte% », 

it was accordingly done, and tlie plaintiff had a verdict 

iKlWBrt*, March T^rirtr i^^i• 

HARVEY 'uer/us JONES > BARF IEL0* 

>/^ ASE eta aprbmiffory' nbte. The plaintiff proved that the fub- 
\j fcribing witnefs was not in .tie ftate, and offered to give evi- 
dence as to hi^ hand- writings « . 

But it "Appearing that the witnefsrefided in the ftaCe, aiid was 
iceaiionally abfent i 

Thi^Cotrt, AsHt, J. aid Williak«s, J. doubted of the pfo- 
nicty of admitting proof of the hind.writing : faying that the tef- 
imony of that witne^ might be obtained at another term — that a 
ti^mklon might be taken and his depofitlon procured while he was 
ki the ftatcy and read, if he happened to be abroad at the time oF 
trial. 

They recommended it to the counfclof both parties toconlentt^^ 
;^rQl b^ing. drawa^ 



4^ '' 
And on their agiteifig thtrctoi it wa« accdrdinglf donl^i 

Martin tot the plaintiff, badger fpi the defendaitt9« 

NswBKiiNy Stfhmheri'etMi <796. 

BORDEM c;ff/Sri NASH'S ADMINIStRAtOR ^*o«£ra#.'j 

THE* defendant omitted to pliead plem admnlflravtt, ami jodg. 
ment being obtained, the plaintiff took out an cxecoftoo 
^^ ^(7«r/ tefiaiorii^ Oti nulla bona i^eiug returned^ he took 08t tfj 
txcc\xtioti Je 60'fiis ftofriiu ' 

The deifcndant prayed and 6btain,^d a writ ^Juferjeieat qmatu 

twice emdnavtt to the laft execution. And 

. ■ * i 

« ■ , • I* 

At this term Sldde and Grabmrni for the plafiififi, m^ved tohoi \ 
i]\t Juperjfdeas fet aiidc< | 

Martin for the defendant, contended that the cxecutkm had ir* 
f egniarly iffued de boms pr§prlis) betore a devaftavii had t)CCtt H* j 
turned^ — ^vAcittd. i Morgan's Vade Mecum^ 2\Oj lili . 

Stons, J^ The praftice 19 generally foMd down ift the boKiksf • 
and the authorities are ill that way ; but the courts in this co^- 
try have taken a fhorter road-^and ^heneVcr the defendant to 
nft plead />/(r«^ admimjiravity they have always permitted the phia^ 
tiff on niula btnd being returned on the execution the bgnisujtgski 
risy to levy the debt de hnis frofrliSi wiciioctt waiting fo» there^ 
4urn ot a devajia'vit4 , . , 

M'Cov, J. concuiring i 
-Thtfuptrfedem was fcl afidc^ 

NiWBERy, September Term^ i^^6i • 

DANIEL iverfus COBB^s EXECUTOR^ 

SCSKE^ facias to revive an action of detinul^ : Ddvlt^ for tfae^ 
fendant, pleaded, in abatemcBt^ that this a^Ofr ebuJ^ not be r^ 
rived agamft reprefentatives, 

♦ 
But the Court, M*Cot, J. attdSraNi, J. overruled the plea* 
they iaid it had been often adjudged that thi« aSftion could"bi rcviy^ 
cd. 

A cafe was cited in which the fame prmcigle was held, ircfpc^* 



}9| die a^;i| oipover, at WUmtHgion Superior .Conirtr 
. ^frr« for die plaWiffr jP^tt'Xpr the, d^W^wt,, 

. COX wi:y«f POVE, AiRiE iri««o^ 

TfCESPASS ^nareclau/Mmfrfgif, zni nok culfidhtifi pleaded,. . 
To ^fbve thccnlr^^ a negro flayc was called ahd-oflfered t.^ 
fw fwom, _ ' / 

Bu^, the Courr{WiLLiATas, J. feyinghc mesrtt heard fiich a thtng 
fi^d : Havw^ooDi J. tacenie} refoied to admit the witnefs: al- 
Ihough thc4<*a^titwasftatedtobcanegro, 2, iJ^^, 2^42, 307, 
. --,r .' . • - ■ 'j ' • , -. ..;,.•...:•:•. 

' The cafe of The State ^Jh Georg^y antey p. 40, w^ cited.: bat 
ch axguinent was net.offered by the plaintiff's counfel ; there beL 
athet witneifes^ attcndiag to prove the faa ifetiided to have 

a prbV€d by" the ftavcf Hcliaymg been cifftjedonly td come at 

^opim<mof'thej\jdges. - • 

^/^^ for thedefcndaht, dffcrcdto read in evidence,, a letter 
km the plaintiff to the d^fchdi^it aujSiiorifing him to fend tur; 
Wii».trcc§ on the premifcs,. 

[' Af^/i«, forthaplamtlfft d>j^£W tp thisi^tte gjoundthatif 
; the defendant meant to ayail hinifelf of the pbintips U^snce,. h» 

pvurlit not tohav^ denied the entry, which he had done by plead. 

Sg im culpabil'ts ; ^t all evfetits he ou^t tp have j^d tmhficat^^ 

TbeCpuJ^T, Haywood, J. and Stone, J, nevert^tefe per^ 
' mitted Ae lett€r to be tea^ ; on the authority of a cafe cited out of 
! BnlUt'f N'tfitrius^ 99- Hattm^i N^^, fer Jones; C, J, i6i?}. 

! TU plaintiff pj<?va(i 'i trefpafs c6mmtp4 by <*ttin§ timber, and 
\}i$d ayerdi^l/ 

[ KiWBiiLK, SefUmiferTermi 1794^ 

' YNDIgTMENT forarfon, Mr. Solidtor-Pcneral ^«^i, pray-» 
jL "iBg thai a withcfs'm^^ 

, Dnn^le, wto^as of counfel for tbe prifohji^, alk^d *^atMife wa? 
tifpeftca t6 lie uUdc Of Itti teMmcmy;r*te«^ppa <h«^ Sohcjtou 
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General faiRirmed the eonrt that the gentkman «t the tabfe, -^^i 
the magtftrate who had committed the prifoncr : aad he was incxr 
dttced to give evidence of the priibner^i coofeipii or adauffioo, f« 
Tioos to his CQaumttmeqt, 



The magiftrate was afccd whether he had committed the e 
iution of the ptifoner tq writing, and anfwcwd in the negative* 



winmion is inadmaCblc, It isrequi^hy U^i> »6| U., thatiAj 



' i9«vf#, for the prifofier, P^rol evidence of the prifoner's «» 
mination is inadmiffible. It isreqy* 
examination of the party be recardeJ, 

Of which opittion was die court 

Wherci^xoii Mr.. SoUcitor-Gcneral wiihcd the magiftnytc to fif 
down at tl^ table and make ^ record of the examination, diat it 
might be rcad.-^but 

Davif held It wts naw too late« The examinaticHi ought tofi#l 
eonmiitted ta writing within two d0f$j after the taking of it. Xtj 
is fo required by z & 3 P. & jtf • 10, 28,4* ' \ 

Mt^ Solicitor*General. Theftatuteis ne^now ia forte; iM 
«ft of jiflembly^ already quoted^ has repealed it. I 

TheCouET, M'CoY, J. alone. There being no words rftcpeafii^ 
the a6l> atnd the ftatute b^g in f4iti maftria, they ought tob&tak. 
cn as one law, » 

The magiftratQ not being admitted to be fwom» 

Mr. Solicitor^General entered a nol.frou and the prifooer wis 
difcharged^ 

NiWBllM. ir^/m^^r T>r«r, 1794* 

THOMEGUEX wf/iri BELL. 

THE defendant ofR^red to prove a let-ofi; Wer the book d^ 
aa. 1756, 4, 171. 

The plaintiff 's counfd oppofcd it, on the gfound that this aft be- 
ing in dire^ contradiftion of one of the moft wholefome maxims of 
the common law, ought to be ftriiftly conftrued. That plaintip 
alone were mentioned in it : and it ought not to be extended' to 
defendants by implication. -f 

He cited a faying of Lord C<*c, v[x Blade's cafe, 4. Kep. 9^— 
Juran w propria canfir /apemm€r$ 6oc/<€ul9, (rectpitium dmboH^ 



' Afrt/ifend^s mifevcfum vnimOs ad infinntm* ' 

By the Court, M'Coy, J. «!<»/. Defendants hsLVthttn^totm^ 
admitted to the Benefit erf" this aft. The objcaioQ has neVfer' 
?n made l^efore : the prafticeof dub court has been the other way» 
t tkp defendant be fwoco. 

He proved his fct-ofF, which eonfiftcd of a tarem bill, partljr 

£13^ :t«ftiiQphy of a wicnefs, and partly, a fiim under £, io, by 

5 own oath, • . 1 

Xo thefet-offtheie vasa replication of the aft refpefting ordi^- 
^^" 3* ^79> io> ^^y 39^ • which was infifted on by the plaintiff. 

The Court, MCoY, J. aionf, in the chair gc> told the jury it was 
l^btful whether the a^ contemplated a cafe like this, 'viz, tliat of 
^r£on 'eoffflaffilj reliding in a town; and majianallj calling * 
*» tavern. — ^His Honor faid, the a^ was perhaps intended only, 
.operate in cafe offeatariiig men, zm^traujitnt perions. The 
ry would do well to confidei of this, . . . » .. 

They allowed the fct^off, 

iMarti/tyioi the plaintiff, Sladt, for the defendant* > 

*»* Atthc fucceeding term,' the ^firftvjfueftion was incidentally 
itoxtioned from the bench, in another caufe, ^ ' 

Ashe, J, inclined to think the book debt aft djid. not admit of 
> liberal a conHruftion, as to admit defendants to the benefit of it. 

Williams, J. fe^med clearly of the contrary opinion, 

H^'B.yii^z^'Sf Seftemh^r^^^ni% i"}^6^ ' #. 

{AVES £? EAVES w,EX'R of STARKEY, EX'R of EAVES. 
A CCOUNT. The jury found the foUowing fpecial vcrdift, 

« That Ed'mari Starhey was exccujor of Edtvard Starkevy who 
^ " was executor of Richard Ea^ves. That Edward Starkey, the fi^rft 
- « teftatoT, came to the pbflfeffion of fpndry negroes, as executor 
i *' o( Richard Eaveh hired them, out, and received the hire." 

" That the defendant is th^ receiver of the plaintiff.*' 
\ *^Subjeft to the opinion cif the touxt/oiithc two following 
^' "qucftions.'* ', . 
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'^i. Whether an a,fti<m of account ll?:s againft tbcextaD 

5^ an executor?" 

f* 3» Whether it can bs fi^flainsi to charge aft executes is 

. *« liffV ot receiver .pt'lcgatc;es ?'' 

The Court, Williams J. and Haywoq-^ J. gave j 

for the defendant, on the yirrc*//// qiicuion. . - 

\ ' Tl^cy gave np opiinoa on the fir ft quelliourr-it. bping. 
in'this cafe. Sa 4. Jnn, 16, 37, 394. 

- j^iWf for the ,piaintitf, Graham forthe diqfcndant. 



•Newue^n, March TeriSff^ ^79^? 

qOODRIGJlT. ON T«s QjfMUEOF SHEfPARD w, TAaOft, 

\ f ; ... 

ON a qoeftion for the opmipnx>f thccoort^ i-efpefting tic texa- 
tiQi> qf cpfts^ it v/^as determined^ 

By the Court. Havwoqd, J. an4 .Sto^ce, J, That th^ fur- 
vcyors are entitled to receive 20/. per day, while on the preinifeii 
making the plots, ^c, but while at tending., the Court, whefetfaeir 
attendance is ncceffary, the common allowance of witneffes. 

The fpecial jurors are to be aliov/ed, while on the premifes, % 
pet day : and while at Court, in the bupdriop Court, tfie fame J- 
lowance, But^ in the County Court, nothing. 178$, 13, 585. 

"Ne'wberNj, Sepiemier Tt;rmy 1792, 
PAIaZELL's itoMINISTRATOR ^erfm STANLY's VL% 

THS was an aftion upon tlie cafe, on a prokniffory v^oXp of tk 
teftator. ,.,,..: 

At the appearance term, Moore ^ who had' been for .many years 
employed by Stanly in ^11 his fuits, and alfo, after his d^ath by 
?he cxeculor, entered his appearance,' and pleaded the gerieraliiT 
fuc, although no declaration had been filed. 

At.M<7rf^ termlaft, Tumir^ the executor, carrie into coup t, .ii^ 
perfon, with an affidavit dating that no declaration had been filed, 
and moved to have the fuit difmiffed, according tq theadl: of aflem? 
bly, 1786, 14, 5, 58^, . . ' : 

-M'Cov , J. ^jiD was alone on theTfeej^ch, refoCed to dctermiaf 
the motion , on account of its being a point oi argument y -which iCr 
quires the prefcncje of toe Judges. 2, 1777^ 2, 2, 297. 
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^uiiis Honor Ndirefted the aindavit tf.6Sc fikd,. and the motion to 
kid over for argument at the next term. , . , , ._ 

^q{ ,' ■ ■ ■ 

!And now, at this term, ^ood,^ for the dcf«^ndant, argued tfi[af 
^ came ought to be difmiSed for want of a declaration inptwith;:^ 
!■ 5: tiding' the plea in chief : which, there being np declaration forijSr 
' ajifwer, miitl be conildered as a nulli ty . But 

& It was anfwercd by. Da'vU, aricf 

'Rcfolved by the CoiHrt^ WiLLrAMs, J. and M'CoV^ Jr that th«»: 
2:: otion is in the nature of a pica in abatement^ and cannot be more 
vored : . _ . 

^ThaVif this wejrie a jplea in afeafeiticnTy if rntlft not only hay ebceA 
j^ in at tbefirft term, if at all ; bat it would be waved by the pje# 
I chief. ^ V ^ . , 

-iv.vThat as it i* a fummaiy ]&otion^ ki$ «sititled tc^ndbestex trcftt^. 
t^nu ' • • 

.It waS faid Co havt; been fo rsfolvcd by the Jtidges ia fpittc otjicjf ^ 
tufc. 

] *^* T^er'd ivas a'notfier fuit feetiveen fhofe parties^ where t$d* 
kWB motion was alfo made, and in which it had the like fate . 



[NDICTMENT for an ajTauIt and battery. At the trial the de- 
fendant prayed a continua^ic^i ott ac^iount of the abfcnee of aim* 
crial witncfsi ? 

: He wa^ afked w1lat that witirefs would prbre ?a[hdonhis anTwer- 
liig^ that he intended to prove by the teflrimony of that withefs that 
the profecutor had given hitn very great provocation* 

By the Courts AshS/J. andWitLiAMs, J. this willoAly goi« 
mitigation of the Ene* l^t the caufe bc^ tried, and if ther.e be a.' 
t^erdicl againft you, we vi^ill poftpohe giving judgment until next 
ferm-; in order that you may have thebcnelit of the teftiraojiy of' 
'your witnefs- ' ^ ' 

'* The caufe wis tried,; ahd there being n vcrdid againft the de- 
iendant. He >?Pas feotirid bver to the next court. 

\ Ex relatione Arnett* 
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SzVfJitX^^ y<wfmhr Term, I7<7« . ' 

D2N, oniheiim'ife ^/ BAY ARD {fT WIFE, -oi. SlNGI.1?rO?t 

EJECTMENT. This aftion ^ds bronght for the recovery (/ 
a valuable houfe and lot, with a wharf and other appQ>r»^ 
8anpes> fituatc iii the to^a of AV«w^fr/r# 

The defendant pleaded not gwhy^ under tie cohindon ttflc- 

He held under a title derived from the ftate, by a deed^ fro»l 
Saperintendant Coznauilionier oC confifpated eUates;^ ' 

r At 3fti)r term 1786, Vajb^ for the dtffefidant^ movedi that ^ 
firit be difmiifed, according td an ad oi^ the lalt f«flion^ entitled, ax 
aBi tofecure and quiet in their poffeffion all fuch per/omiy tbeir ieih 
mnd affignsf lAxho have pi^rcha/ed or may hereafter purcha/e landt^ani 
tenements, goods and chattels, <wh'icb ha<ve been /old or may hereaftif 
be fold by commiffioners of forfeited efiates, legally appointed for thaifar- 

The aft requires the Courts, in all cafes where the defeniant 
makes^ affidavit that he holds the dif^jutcti property under a £aic frtan ^ 
a 6ommiflioneT of forfeited cf^at^s, to difmifs the. fuit on motion. 

The defendant had filed an affidavit,, fctting fortk that the pro- 
perty in.difpute had been con^cated and fold by the Commiffiooev 
of the diftrid. 

This brought on long argtuncnts fiom thccounfel on each fidc^cia 
conMtational points. 

The CounT made a few obfcrvations on oarconftitutrcm 9$i fyf' 
tern of government. . ^ 

Ashe, J% obferved, that at the time of our fepuration from 

Grckt- Britain,, we were thrown intp a ilmilar fttuation with a fet 

of people (hip- wrecked ^ndcaft on a naaroon^d ifl-and— -witbout lawsy 

Without magiftrates, without government, or any legal authority— 

. that being thus circumftancef^, the people of this country^ with a 

"general union of fentiment, by their Delegates, met in CongrcfSf 

and formed that (yllem or thofe fundamental prhciples compriicd ift 

, the conftitution,t--dividing the powers of government into feparatt 

and diftinft branches, to ivit, the legiflative^ the judicial and cxe- 

ecutive, and aifigning to each, feveral and diftiqiift powers, ana 

prefcribing their feveral limits and boundari«s : thi$ he faidwithfint 

difclofing a fmgle fentiment upon the caufe of the proceeding, 01 

the law introduced in fupport of it. 

Curia aovisakk vitlt^ 
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. At May'retmy ffijf Jftifi^i motion was fcfumcd, and produced 
\ytty lengthy debate from the bar. ' 

WhoreupoR the Court recommenced to the parties to confeor 
6 a fair decifioft of th© property in queftion, by a jury kccordin^ 
b the common law of the land, and pcMnted put to the defendant^ 
lie micei^tainty^ that wotfld always attend his title,, if this caufe 
&ou(ld be difmiiled without a trial ; ^ upon a repeal of the pre- 
bnt a6t (which would probably happ^fooner or later) fiut might 
)e again commenced againft him for the fame property^ at the time 
irhcn evidences, which at pfcfent wexfe eafy to be had, might be 
wanting. But thk recoiamendation was without e£re<^» 

Aiiothcr mode was propofed for putting the matter in controver. 
jr on a more conftitutional footing for a decifion, than that of the 
iloti(m under tlft afordaid a^. The court then, after every rea« « 
fenablccndcavotft had been ufed in vain for avoiding a difagrecaMe 
&ff<^rcncc between the Legiflafure and the judicial powers of the 
fatCi at length with much apparent relw^lancc, bu« with great de- 
ibeyattbnandfirmnefs, gave their opinion feparfitely, but unanU 
fidufly for ovetniling the aforementioned motion for the difuiifiloa 
jf the faidfuits. 

; In the cottrfe of which the Judges ohferved, fbat the oblfgati^ju 
Sr their oaths, and the duty of their office required them in that fi- 
roationi to give their opinion on that important and momento»;» 
ftibjeft ; and that notwithftanding the great rduftancc rfier might 
Feel againft involving themfelycs in a difpute with the iLegidature 
df the ftate, yet noobje^ of concern or refpcft could come in com- 
petition or anthorixe them to difpenfe with the duty- they owed the 
public, in confeqacnce of the truft they were iovefted with under 
the folemnity of their oaths. 

That they therefore were bomxd to declare that tlicy coniidcrcd, 
that whatever difabilities the perfons under whom the plaintiff? 
werefaid to derive their titles, might jalUy have incurred, againft 
their maintaining or profecuting any fuits in the Courts of this Ihtc; 
yet that fach difabilities in their nature were merely pcrfonal, and 
not by a»y means capable of being transferredito the prcfcnt pj:d|i- 
trfis, either by defccin or purchafe ; and that thefe plaintiffs be- 
ing citizens of one of the United States, are citizens of this ftate, 
by the confederation of all the flates ; which is to be takca as a 
part of the law of the land, unrepealable by any ad (tf the Geiieral ' 
Aflembly. 

That by thectmftitution every citizen had undoubtedly a rii^lit 
Co a decifion of his property by a trial by jury. For that if the 
1/egiilatuit could take away this right, and require him to {land 
[ condemned in his property without a trial, it might with as much 
authority require his life to be taken away without a trial by jury, 
arid that he (hould.ftand condemned to die, without the formality 
f' of any trial at all : that if the members of the GeqcraL Affembly- 
\ could do this*, they might with equal authonty, not only render 



dicmfelves the Lcgiflators of the ft ate for life, without iny £vtrtm 
t'lMion of the people, from thence tranfmit the digdity and autho. 
tity of legiflatioti down to their heirs male forever. 

But that it v^as clear, th^t no ad they could pafs, could by inj 
mcails repeifi or alter the conftitution, becaufe if they could'do thi% 
they would at the fame iiiilant of time, deftroy tKelr own cxiftcnctf 
as a Legulature^ and diflblve thtf government thereby cftabliihci^ 
Confeqjently the conftitutidn (which the judicial p^wer wa'S booaf 
to take notice of as much as of any other law whatever,) fliandinzia i 
full force as' the fundamental law' of the land, notwithftandini 
the aft on which the prcfent motion was grounded, the fame aft 
muic of eourfe, in that inftancc, ftand as abrogated and without an/ 
eSTcaw 

' 'Najh*i motion was overruled.' 

A d at this tcf m tVcf caufe was tried.- . 

Both tbe plaintiff^ and the defendant admitted the title of thcpw- 
n^i xf.^ to have been in Samuel Gomelly Efq. at and before the tissR . j 
when the independence of thi« ftate commenced. 

The c.ife appeared to be this : Mr* Cornell^ once- an Idbabkant 
of l^C'-wbcrrti leaving his family, together with the premife^ in qacf- 
tion, and a variety of property in this towni took ihippingon tAc^ 
i9thpfAugu[l 177 J, and went to Great-Britain, where he:coad. 
nued till fome time in the latter part of the year 1 777, when he 
came to A^<m«. Yorh^ then occupied by a Britiih garrifon ;• and as » 
Britifn fubjedl came from thence and arrived in Ne^heru, on thciith 
of December 1777, and under the protection of a Britiih flag. 

?Iis principal defign, in coming to this Hate at that time, was to ♦ 
take his wife and family with him, to reftdc under tlie Britiih go- 
vernment, if he did not find oar new government agjrecable to hiff 
wilhcs. Not being pleafed with the appearance of thmgs here, and 
thereupon preparing to leave the ftate, and to carry with him his 
wife and family, he eifecuted on board the veffel he came in, a deed 
to his daughter, one of the plaintiffs (under which they claim) for ( 
the preraifes in qucftion, on the 19th of Dlscember ^777. 

This deed for the purpofe of execution had been haaided to him 
without a date, and being alked what date he chofe it,(hould bear, 
he hefitated and faid he would look at the copy of a bill which WM 
then in his pofTeffion, whkh bill he underltood to be on its paffagc 
in the legiflature, for confifcating the property of all perfons of bis. 
defcription, ,who (hould not within a limitted time come intothly 
ftate, and be made citizens thereof, which bill afterwards in the 
fame feffion paiTed into a law. After looking at the afoieiaid copy 
of that bill, he chofe that the deed fhould bear dat« on the nth o^j 
the fame month, being the day he arrived in the harbour of lirta*\ 
hern \ which ^tzfi waj^ accordingly dated that day. After whidt \ 
Mr.. Cornell returned with his family from this ftat^ and jfrofli j 



i«?mmcnt. • \ 




|^ay3 Uv^^ Uftdep the Britifh governipcnt, he owed aiicga^cc i. .... 
ting orGfeat-Fritalii, an<f cbnleviuently was never a citizen v^i tluo, 
>r any other of the United Stute§, nor owed allegiance i :ci; o. 
<*orwhenhefe, at the timeof th<tj%nfe^^iori afoifcrnenUij.iC'ii/h^ w*,s 
ttider the prote^ion of a Bruifh flag? That he was therciuie, ii\ 
jontcmpiationof hw; as nnich an if//^/?i arid at theihria^ 6i cxcv utiag ^ 
ftie deed^; and, from the time of our independence as much an tf//v;r 
fetEMY, as if wchad'^^been A fef^Ttf+i- W induf ejjde'nt tidt'ioi:, i6T]kii§ 
aRxraber of yeairs or ages bdofe^hecioilcvrticfic^nv^zU oi ihc w';jr wihc^^ 
fras then carried (Ml. ' •' -- • ■ - '» •- 

That it is the policy pf all. nations and ft^tes, th^t the lands v/itj^- 
ja their government Ihouid nt)t Ke held M 'fcrelgncrs. And there- 
pre it is a general maxim, that the aliegiance of a perfon who l-oids 
land tjogiit to bcf as pi^mancnt to the ^gd^'rhmeht- who hofds rf> -as 
Kc^eiiuTe of thcfoti^itfeff. That therefore hy the civily aswell- 
W'^ the cpnirnon'faw 6CEngiiindji al'this afc incapacifeted to ho^d • 
aads. For jhat purpiift the- ci\4i few^ hfis mad^ the <:Ohtra(f\s wi ib 
ilteni^ yoid. The law oi England y which we have adopted, ai;ovv'$ 
^€m to purchafe, but fubjeds theA'totbJfeitirre immediately '; aH4 
iocs not allow an efllen enemy any poiiticai rights ai all, 

Tfc^t thepremifes in qyeftion,. upv*?!! thcfeiii variable principles of 
aw, could not ffom the time oiiir government commenced, have 
)ecn held by Mr. ChrneTH befcaufe jhar'i:^ f^faquence of his pwir.^ 
10 allegiance to the ftate, he had i?o .capacity to hold Uiem, and ac^ 
iQBding to- thfe letter (&f thfc law 4f the lancli ji^^y «JUil h^vc- conft*- 
memlybeen forfeited fotth^^fqvereignty of the 1^^ 
p of con$fcatioh, in which Mr.^ Cornell vi^'^ expt^fsl} naipjed, and^ 
lore particularly the ad which efpecialiy direded' t.he faie of the 
cry premifes in quellion^ muil have been at leaft as., ejifcdual in ' 
efting them in thellate, as any ^r<? /$iW, accordii^g to the prac- 
.oq iA»£/ig^/fljf!r^ can b^, fof vefting any jEo^fcited property in the King. 
yhat the circuml^Qes and iimitted priviiedges of perfofls wha 
Cfe fent out of this, (late imder ^ p^rtiiiularjacrof ourGeamijA^^^ 
teibly, are not applicable to this ca'fe." That thecafe in Yatiely'oi ^ 
lie majority of the inhabitants of any coimtry delibejatfliy difTolv- 
ig thfeir old government, andfettihgfiup'a new o'lie, ifi nether m 
^afon, nor in the raoft effential clrcUmftanccs, ^y^^ays fii^lar to 
bis cafe. That' CJi/i;;/?^ cafe" reported in Coke, doe s by no means 
fea<;h.thc leading and charadetililic cijcumftances o^l is cafe, .... 

v;^\ ' ■ * '■'•'' "^ '■'•■^- ' -' .■■•• V 

I The jury found a verdxd for the defendant.' 



♦ ' ' ■ i 

IreieUy J^hnflm^ and D^nne fof the plaintifi* %A(<mv and Nn]k 
iat the dcfeadant ; ... J 

♦^^* Oa the dccifionofthiscaufe/twehty-fcren others dc^cad. 
inj^inthc fame courti axidfabfiiliftgiipon fimilar,' of Icfs' fubftanti. 
al grounds^ were all fwtpt off the 4o(^ct, by oonfaiu vdlimtarilf 
fefercd. . ; 

WILLIS v^r/w BROWN'S EXEOJTORS* 

DAVIE for the. plaintiff, moved that-a commiffion de bene ^# 
might be read upoQ the plaintif '3 aQdavi(« that the depo. 
neot was fick and unable to attend. 

The defendant pbjcftcd to this ; aad 

By the Covrt, Wii^liams, J, an4 Haywopd, J. A party cjbu 
^pt entitle himfelf, by his pwa afiidaTit, to introduce this weaker 
kind of evidence* The difability rfthc deponent to attend tie 
Court muft be proved by indi^fent teftimpny^ 

And the dcpofition was fct afide, 

l^^whitx^, Seftemhr Term^ 1795. 

MOORING ^<»/ STANTON^ 

c ' , 

vty loft at gaming by the defendant. 

On a plea of the ftatute of gamitig. 1788, 5, 633. 

■■| ^ 

Haywood, J. — Mpney lent to play with, pr^ to pay, at the time 
of lofs, ts not recoverable. But it is otherwise of a gaming debt 
paid by a third perfon, at the requeft rf the lofer. 

yi%Yf9%\n, NavfrnberTermt 1780- 

QORHAM fcf WIFE 'vn/us — ; 



* ASE, on a promiflbry note, the confideration of which appear, 
\^ ed to be ;noney paid by the plaintiff to a third perfon, for mo. 



PETITION. The followmg cafe was referved for the opim- 
on of the Courtj vk* 



S3 

'^ Joh/i S^drQtfittcaantf, inhislaft Vill and tttl^mxit, M 
-'*' iriong 6tticr t;hinf^/ bfcqicathifedaitf folteWs, 'to Wit ^ 
*-;; *^'ltem, Ig'i^t knd hequiaih dll ihtt^lef i^jf negr^t niid iieiritim 
*^ i^r'iik/ej to bt ^qimlly ' dhvUed tmwgmy ehiidren, tke ^fd^fiiftirf 9r 
•*yur'vi<vors oftbfm^ and their heirs forever. 

\^ M.Tlicteftator died,- leaving his wife ami thr«chUt(f^^ two of 
ff the dbildrcn, a?i«. William aad £/wi^/i&, died infants and iui« 
^* der age. . ' ; 

" The qucflioft is, Whether the* mother (Penei&fe, now wife of 
\^*' James Gorbaml upon the death of the faiA two children, wa» 
«« entitled to any, and if any, what part rfthcfaid dnldrcn'i (haxc 
«* of the legacy abovcmentioned? . 

-• ' f^f'Wc agre^ t6 fubnilt the above qiieftion toA')^ decifion of the 
-**"^cotirt,- ank that they may thercnpon make fudi decree upon 4ic 
** above petition, as to them (hall feem juft* ' ' ^ ^ > i :.J 
<^ James liiT DELL, for the plaintiff. 
<<. William Hooper, ferine defendant* 

*^ Ne^whrrrti November 22, 1780^** -^ ^ ^ *- ' " "* ^-' 

Whcrenpon the Court, A8Hi,J. S?«ncbr, jf. and Williams^ 
J. .did determine, that utxm the death of the firft child, the mother 
•was entitled t01^equa^!hl[re of theTaid «ftatc of fuch child, f^th 
the two furviving children : and that ^upon tite deadh of -the^t&er 
child who is dcceafcdj (he was entitled to an equal (hare of faid eC 
tetebfiuchdeceafed child, -V^dth the fem^dng one ;' iM thaei 6U 
▼Hidnorfaideftatebe madcaoGsordift|^324>i'/ ' • -i 

November Term, I 'J 'J ^0 

,Thi STATE wr> SMITH. 

TEtE defendant,' tit November term, 1^78 J was indidcd fct 
murder : He pleaded not guiltj, and the jury found Mni^«riiar 
^/'manslaughter* 

On being aflced what he had to (ay, &fc. he prayed th^ lx»iit 
of clergy— which being granted, ^ * ' * 

The Ctourt gave judgment that he be burftt on the Wawn «tf hi^ 
k& thumb, and difqharged : . ^^ 

, B^tOI^caufelhcwn, the Court, Ashe, J. and S^bwcer, J. foC. 
|)ended the execution of this feritence lintil ncxi term. • \ 

He was bailed and entered into recogmssancc, ; hinrfclf In the fofc^ 
of/. 300«, and his two fecuritles in that of JC- lodocach; ^ • 



At 11% teroibft, die.ppv.ftTj (Spekcir, J. ^^Zm^} raet; m 
v^einn^U-pox. raging thef]^m Nrwheyi^ na bufinefs was done, tJI^ 
the ijoutt was adjouracdi f9 file firft <}^y of t^p ^Qo^f ^ i^^ .90V?^» 

'• "And at this tdrna, he was brought to the baf, and pleadod apaij 
--'doni from the Governor, which being read and i&fpofte4 bj ^, 
Cptfrfi Ashe, J. and Spencer, J. was allowed, and 

" ' / T^E ?R ISO N^R DISC HARCEJK 

-...• "t^^* The fame vodulgcncchas iincctseen (hewptq the dcfen^t^ 

; .»t WUmingi^y fe.*^,<^ of ^^< ^i'tf^f vs. «5;?fWj and at A^f^crsji 

that of /^f «S/tf/^ V8,% //:^i»i 

Njewbirn, N<yvemhcr Term^^ 1778, . , / 

. ^ EPLE VIN.. N^ifiky for the dftfeAdant*,mQyed that ;te wrfi 4q 

Xt«ppeared bf aSdaviu filed, that the d^fond^nt and her b^ 
hufhand had been in quiet poffeflion i)f th» fl^ve^ t^ho had beea taii:T 
en in puriuanc© of this writ, for fcveral years. And th^titwa* 
meirely in ofder to try the right of the. parties to hin\ that th^ w|it 
had been fued out, ' . 

^ By the Court, Spbncir, J. alone^ The taking out of this writ 
fortW^purprfCf wrr^gulaf, wrongful and oppreifive^ I^|; it 1» 
*.quaflied, - . "t : . ^\ .' 

Nafi afterwards moved for and obtained a writ de teturno hahtu. 
dfi»^, 'Up6n whiv:h tfe ft^y^ was r?ftored to thQ 4efendantj> uf nudit;i, 

GOODRIGHT on the d^mife o/M^lV^Zm 'vprfiiS. SHINE. 

17 JECTMENTf ; A? % laft. term, judgment . was taken by d?- 
X-J fault againfk the cafual ejedlor, and a writ oi habere facias pef- 
^/iJpi???/:^ awarded audle^fpted, andnow the judgment was fctafidj 
<» pay.«J«it <)f fpll coi^s ^ 5^/W xpakirjff himfelf a defendant) and 
agreeing fiot to delay the tri^e ' . • 

And on motion of — -^^ — r lis connfel. 



ss 

, ^he Court dlreaed a writ to iffeie to the fteriff, to rcinftate 
fewe in the |»ffeflk)n o/ tlu; pr^jini^^ 

J^CWBtkN, March Term, ^19^* ' L . . 

- -r .• STANLY'9 tX'R. ^'ri/*/ HAWKIKS. ; . . 

T M/Ty term, 1790, the jury founds in this cafe' tW felfovT- 
igdTpecial TCjdifti /# «i«^/> / 

^^ The jury find that the defendant as cofnmerclal agent for the 
finite o/Nertk^Carolina, did purchafe oi John W. Stanly , and C«% 
on the 3d of June, 1786. 

One Hhd. rum^ 1 10 galls* at /. ^Oi ,. ^ £i, 5500 

Oh thc27th'u2lb; cofree, at 2^. ro, 8i « 1164 idl 

^4; lb.ofCaftilcfoa]p>at^^ 8,.. . ' , . 42 . ^ 

*^ Amounting in the whole td - jf . 6686 16 ' • 



feqiial as pcrfcaieotd6rife'ci^tionj fd . ' £^. 89 J 

And on J illy 8 th, of the fame year, fevehS 

<* hhds. nimi c6nt«riing ^bfegalfe; at 1 -> 

^* j^. 48,000, eqtial as per fcale of dc- j 

«* preciatioA, to ' i i- ^ . J jC* jfj^ fl^ 4 

' *TTi(^ debit acSoiihtiiig^inlfhc whdfetoi ' -■ : f ." 622 a S 
'**They aifo find that thie (aid BeHija^i^ H'a^kini hath paid to 
f the plaintiff, on the 6th diaf of Julj^^ i^Soi * warrant {o£ 
* jf; 20^200, equal pet fcale to. jf. 224 8 lo, and 580 dollars iii 
^ fpecie> leaving a balanMl dde to the plaintiff^ bS one lumdrH and 
^ fixty-fi^i pounds arid ten pence. 

*' Whether the law b^ for the plkintiff ot dfefendat^t, b{k>n th^ 
ffafe afordfaid, the jury priy.fh^ advice of the cOwrt. If thd 
f law be for the plaintiff, they find the defendant didaffunie hhi afj 
^ {tCs the plaintiff's damage to oqe hundred and fixty fix poandi 
' and ten pence : if for the defendant^ they ^nd tiie defendant did 
' notaffumc" / 

And at thi^ tttm; the Court, AsHBy )• arid Willi ams^ J. gxrH 
Bdgment for the defendant; . 

.** ' • 

New B2Ji;s, September Term, ijgu 

. Simpson 'ver/ui crawford; / 

JONES, for the plaintiff, moved for leaVe to alter the c/ifi/^fi 
which had be«n remrncd " exetuted.'* He obfcrved that it hidi 



been iflued by the clerk ; that the inftmrnent on which tfe fd 
was brooght was a Je^d, and the azfias had been filled up in caA 
while it ought to have been in c(yve)mttt. 



The defendant was hot- in coim, atjd none of tht g^atlomcD i 
the bar prefent^ was employed for him. 

The Court, Ashe, J. Spsncih, J, and WtLtLAMt, J« moL 
QO obferyation, but permitted tht capias to be altered* j 

Vnw^^^Vp March I'trm, t'jgi, 

' ' HENRY. /t^/r/^/ SMITH. 

•TLIFNRY had {utd Smith m the Couity Court of Cmei 
XjL Smith neglefted giving bail, and was committed. ^ 

Wof^sy for the defendant, moved to have him brought into cowt,., 
fnggefling^that he was a^imnor^ and that the property forwhichlif 
was fued had not been deli yered to him. — Whichj 1 

-Th^ Court, Spencer, J. and M^Coy, J. granted.. 

Whereupon he. appeared— and the Courts jno^bcbg Satisfied bf j 
irfpeftion that^he w^sa minor, a witncfs was ;Cworn, and d^gM 
that the defendant was a npinor of about the .age of (cvcntccn. 

And he was> on ^of/f ' ^notion, difcbarged.' 



KtWBBRi^, Seftemher Terptp I79<^» I» E<yJiTt.* 

' cook's EXECUTORS *i;^i/*j PAGE. - 

« ^ " '-..*""'*'•■ -. ■ - - ■' . , , , ; 

IT was rcfolved.by t hi Court/ M'Cor, J. and Ston*, J..tl»it 
in bills to perpetuate tcftimony, if the defendant makes n<^dc* 
fet^ccy>either by plea, demurrer or anfwer, he i's not entitled to hate 
R Solicitor's fee taxed in the bill of coils. 

Baker for the complamant. Taylor for the defendant. 

Nbwbsrk, September Term) 179^. l¥ Ec^lTT. 

• SHEPPARD \ferfus COLLINS> Gf At. 

AT March term laft, the complainant obtained a role that tte ' 
defendant anfwer within four months, ' 



Tht anfwer not having htttn filed withm thit period^ ' Baieff for 
^ defendant^ arthh tenn prayed t(iat it might now bereoeln4; 

.This was ftr^nuosji'fly oppoftd by fTtfodsy for the e^mplainantj who 
io^fted that the defendant fhould at leaflt pay cofts. 

VBut the CouRxi MtloV, J. and SroNti j ordered tbc anfWef'' 
:o be received. 

NswB«iiN, Af/iy 7Vf») 1787. ' 

DOE 0tt the demi/e0f CLE AKY'ver/us 

n ■'•.■; •-•/.. -: > . .? .....,,. .. ' 

EJECTMENT. The jnry found the followbgfpcciai Tcrdift, 
viz* 

'*^Thb jury find that the premiies in ^ueftion. were refled iii 
'^ ^inifothjQlear Ute ol Uewherf/j A^oczkA, in^e>:that Jthe fatdTi* 
^ mothy died inteft/ite, without iifue, on or about the month of Sep^* 
''r^jf^** 1775 ; aiidtbat Simon Cieafy his heir at law, the Icffor of 
'^ the plaintitf waft then an i^abicant of the kbgdom oi, Irelmnd t , 
f* that about ^he month of Z)^^«r&^r 1777, an ad of the generad af. • 
'« icmbly of this flat? was paffed, entitled, , 

\An A^ far confifcatinj['tb& froperty of allfucbferfins at are /a/- • 
^^ 4rticat Pi $he United States^ andof/ucbperfonsasjhallnot, wtk- 
** »» « ceriain time therein mentionedy appear andfuhmit to the State ' 
** fwhiiher thtyfiall he received as citizem thereof and offuch per^ • 
^'fonspij^allfo appear ondfoall not he admitted at citizens, and 
** f^r other purpojes therein mentioned*'^ %, I'm 9 17, 34.I. 
• .rf'I, WfiTERBAs divers perfons who have heretofore owncd.and 
**{>ofieffed lands, tenements and hereditapaents, andalfo moveable ' 
'* property in this ftate> have withdrawn themff Ives from the fame^ ' 
'^ aad attached themfelves to the enemies of the United States of 
'^ America ; and alfo divers perlons who have withdrawn to» places ' 
'* beyond the bounds of any of the United States, in ord^r to avoid 
'^ 4:rariog their .proper and. equal part in defence of the freedom and 
'* independence of the fame ; and alfo divers perfons Who having 
^^♦been beyond the bofinds oJF the United States at the beginning of 
f*-tlie prefent war, have failed to return and unite their efforts ^r 
^* the^ common defence of i^/»^Wc<7» liberty ; and it is expedient and 
^^ juft that every perfon for whom property is prqtedted in anyftate 
^* fltould be and appear within the lame, or join in defence thereof 
^* whenever the fame is threatened o^ inradcd ; and it is alfo juft 
^' that a rcafonablc time be given for fuch as have it in their pow- 
f'-er to aUedge favourable or mitigating circumftances to induce 
'^-this ftate, ever attentive to the rights of Natural juftice, and e- 
•^'ciVer ready and willing to receive to grace and favour all who arc 
^ ikxterely attached to liberty, to receive them as citizens,' and re- 




* \ -rf: i^ t't in--- Ktisam-. :::rrE-: 

*• «:-/T'.: i",-r: ir.i* r«*itf- ai-c rvrrr r-jr: of rr. Uiiirrf Sta^ii, aiii 
*-' •••';. 1: f .::, ^ijrirxr irtir '.n^ Litn=:. err ▼-rr ^5ti at an" timr ncn:^ 
** ::i* :-i*:;rrr v :.r atiscs^c ninii^n td. cr :u^ei cr zrrrtrd tiff ne- 
*• u.t*:. </: '.jt '^r.::^c ^.inri. or »i!C tia* srimdraTTr mtriisif f-nn 
** t.'u. vf a:* of ::ft Vnit^ >r3ic- zfre^inr ar^ mrmii:!, anr £13 

*• a*:'*;*- :':jt 1 'h C";' of '^^Tv^^y ie xbr T-tiar our tr.rniizae frvcDB* 
*^ c.r*:'^ a*.r r»-v«:*v-^}j:'r:i, zv^zr^ and bt by thr laid Afemhi^a— 
** «r;i*tf:C t<^ tirt: ^rnviir^ of a clnzcL af tnii rare, anc xcfrad p 
** liit poik'iL'jtii* aciC proper: J wxiki tc iuBi okx |iBtiHigTU2"ridaBL 

** 111. tftr^-iUL Tnat thiE att ?hall nor cnsaictD ladi ^ternas 
*^ » ai?r^ or ^ife'. c bccfi artuLllr capioy-d in tar iETocr of d>e U- 
** Xii»«S )irt4rt^5 <>x aoT ef t^ni, and hzTt urigt dcicnr^i? to the 
" vr ♦fi'i'.'-rovriy violated tbeir trcfi:, » arc in^xtuoBCsa, ot 
^* ?fii'>d, cr v'idrr the age of twcirtT-onc years- 

** i w /ind )frir.^iUd c\Ju^ That iKJtiang brick cantamcd fejfihf 
^* ^O'li' r ji^-i t-:; ^x ve ptrrraifcoa to lodi prtiOM as ba^cicaaorcd dms- 
'* /♦ > v*^ , or }:a vc btea reaftorcd unftcj die coaspnitrcaiBioiirT of f- 
^' XiV lavy of thii f^at«5 01 who bare remored thcnotlvcs to avoid tr- 
** k: .^ ihc oath of alVp^^BCC to ttis £atc, to frn!i!i tbefcKv or to 
'* ay<;;d any {alet <3^ 'iutA^^ tcnnDCats, hciraita3iea«s or «xorc«blc 
<< pfoj>«;rty, b^/furl; pcrfons ^^^tf/irmadc brfo3« tbrir ^cyaitoiCj 
'^ purftjaat to an act of AtTcribiy, pa&d at the laft iefeOB ot liis a- 
" kmhly^ entitled,** An ad ):>r derurrm^ <3M»zt rrimts evi yr^^ei 
*^ afMi^f th€ fiate /hall he tr(r.fvny and ^wbatjballhtrx'jfri^tm ^ftft€^ 
** Joa^ /ind pr^uidmg pun'-Jhmenti adtqnaU t^ crimes ^ ^zb cicfrif^a, 
" f^^ p^f^^ttting the danger nvhich may ar'ife frsm per/m dyjafeim 
^ to the Hate," I, 1777, 3, 2^4. 

** A»u the aforefaid jury alfo find that m tnc moQth rf AVi?r«^r, 
*' 1784, the following ad, entitled. An aa hr remvoe ^ difabitr* 
** tie $ from Simon Cleary, and other i therein uamedy^^s va»i^ and 
" paifed in the word^ following, *vi%* i, 17S4, 34, t4C.' 

<* Wh«rea« Timothy Cleary ( other wife Ci^^r) late erf" the town 
*' of Ne*wbern deccafed, departed this life on or about the month of 
*' Htpttmber^ in the year of our Lord oac thoofand fcvcD himdrcd and 
'' feventy-five, without iffue, poifeiled of a confidcrable jcal and 
*' perfonal cftate, the real cflate defceodingto his cldcft brother and 
'^ keif at law iS'/zv^/y C7^/zr)«^ and the peifooaleftate^ after dedttAing 



• 'i^ 

^^ the diftribntive ftiarc of the widow to the fajd Simon Cleatjy^ Pa^ 

^-Jrtck C/earyf Eflhtr Be^iU. widow ^ other wife C/raiy, Thom/xspon^ 

'junior 31)4 Margaret his wiffe otterwife deary y md Mary Clearv^ 

•i^''fegle woman, brothers an^ Afters of the {aid TmQ'h ; - ai;d 

*f whereas the faid btothers and fifters of the dcceafed, were inhi. 

**bitants of the kingdom of /r^Az/rii/ and other parts without the \\^, 

^* mits of the United States, hy reafon of which the commiffioners of. 

•" confifcatedei(a|esfor the county o^ Craven have feized and ibid tlic 

. f^ greateft part of the fgid eftate which fonner}y belonged to, thpjaid 

\ ^^Simgn CleMryy Patrick Cleary^ Eftfr Beetle, Thomas Connor and Ma'^^ 

\ ^^ garet hU wiit, an^M^^J CUi^ryi the (p-i^Sipo/r, Patrick, Ejlhi , 

\ ^* Margaret and Mary, nor any of theni, not appearing at the firll Ge- 

'* n^a} Affembly which was helc^ after the firft day -of QSober, one 

^^ fhpufand feven hundred ancl feventy eight, agreeable to an a<.^ com- 

^^ monly called the confifcfi^Qn ^ft, piflpd in Decemher 9UC tbqufand 

*^ fevcn hundred and feventy fcven : and .whereas the faid Patrick ' 

ff C;ipaKy\kZXW^^^\i<&dL to this prefent General ^jjlembiy. and offered 

** teftimpniaU \o induce, al belief that he hath made feveral attempts 

^< tpcofpe to this ftate during the war, properly impowered-by his 

^* brothers and fiftersi jthc firft of which attempts appears po.^e.on 

/* or. ab!9\^t ]the latter end of the year one thoufcnd {even hundred and 

/« fey,enty fix, but w^s eapji and every time unfortunately taken by 

■ ^^priy^peer?:,^ whereas th^GeneralAffenibly have refolved'thac 

^^ tht feveral elaiinants of the eftate of the faid// w//^^ ^re enutled 

^* to relief, and^have voted that they fliail receive out of the piib- 

^* lie treafunv th^ f m^i>t of the fales of the faid eftate, and it is 

f' neceflfary ih^t they ftould be forther relieved by eiaab ling /them 

** or fpme of them.tp cp.i»m|?nce an adion oraftions for the recove{. 

' ^' W f ^ ^^^^ P^^ ^' ^^ ^^^^^ ^? ^^^^ "^^ ^^^^ ^°^^J| ^"^ ^H f enfs* 
/'iffues and profits thereof, and of fuch tl^ngs in adlion^ if any, as 
ff 35 m^y be in the hands gf indivfdijals. .. ' ^ • . . 

^ , /f II. JSe it therefore enaHedy hy thf General Ajjemhty of. the ftafe 
^/ ^f NPXth-Cj^.aroliha, i?nd it is hereby fnaSed by the authority of the 
'f^Jame^ that it fliall and may be lawful for the faid Patrick Cleary 
^' to fuc for and obtain letters of adminiftration on the perfonal ef- 
.f^ rate .^f his deccafcd brother, un^dminiftcred by Jcpne^ Coor, John 
^^^ Hawks and Da<vi4 fiarrojty and the-furviyors pf them, and as ad- 
,^' xniniftrator to cpi^menee .^nd profecut* fuch fuit and fuits as rn|ty 
'* be lieceifary and in the name of the faid Simgn Cleary, pthef .the 
^^ heir or heirs at l^w of the faid Timothy y to cQmmen(;e ^nd prafe- 
J^ cute to filial judgment any fu}t or fuits either in law or equlity: 
^'^ %yhich may be neccf&ry foi; the recovery of any of the real eftahc 
'**Vhkh was of faid T^c^f^ Clear ^ an\ law to the contrary aWt- 
.*' withftandirig." . ' / ' ■ 

"And the aforenamed jury do further find that the premifes m 
** queftion were not fjjld by any commiffioner of confifcated property 
^^ before the pafling pf the latt iecitcd a^/' • 
; •' Anp upon the whole,, if the \z^ is forthc plaintiff- diey «fa<f 4»e 
8* ccicndant guihy pf the ttrefpafs and ejcftment, as laid in rhenlakw 



6d 

<' tiff'i dedaration, and affefs fix-pence cofts : if for the ddcndi 

^^ they^ find.thc defendant iiot guilty •'' 

Whereupon xhe Court,. Ashb> J. Williams, h Mid Spi 
c«a, J. after having confidcred the (pecial verdi^i (UrcAed jd| 
ment to be entered tor the 4^fendant. 

. . fifa^lauis for the plaintiff. , ' _ ■ for the defendant, 

KawisaHj March Term, 179J. 

STANLY't EXECUTOR -tvr>, GREEN. 

T pis was an aftion of debt on a fcalcd note, to vrhiA the A 
■ fchdant pleaded on the docTcct among dther J>!eas, »7^ 9p\ 
. bat no plea was drawn out at latge and-iiled. ' \ 

On the trial the defendant's cotmfei produced as eYidenee^aier-l 
©ff, a ktt'cr from otic Hoo^r vi SdutiXarBlindf to the dcfeKfaiit,. 
dated about the year 178^, in which he aieknowlcdgcd thzththkA 
^ccived gold for the henefit of the defendant, a hrnnbcr of artit 
iaites, and in the fame letter ftated the proceeds of the falc^-7fc 
defendant's counfcl offered at the fame time to prove Aat the ttA 
•Jiitercft of the note was m Hooper^ and, t^t Sta^ifs t)L^caioi m 
iftcrely a nominal plaintiff. •- ■- 

To this eyidence two obje£lion« were taken hy the pfeintlf» 
Cbunfel- ift* Thftt as 5/a»()r's executor appeared in the ycc^» 
be the wl plaintiff and only pcrfon entruiled in the note, ho cvSiciKfi 
ipould be received t<y coatxadift the record^ nor'ptove the pw^fJ 
of the note to be in any other perfoh, and fcbnfc(](u€ntl)r no «^ 
except one due ff<»tt $tanlj could be fet againft it. 2d. That iw 
4f5inand fet up \>Yifooptr was barred by the ftatule of ;lirftitaii<*p* 
and ^as not iuch an cxifting dd)t as would fupport a fuit^^^dtkre- 
jfprc iipi^ould not he fet offr 

But thefe objcAions >vere bothoretrpledl^y the Court,^ .Ashi,)' 

.^fid WjLU AMS, J. who faid that if the iiiitcreft ^f the.note wastt 

MoopTy then demands of the defendant agmft hiiii might be feJ«J 

,;igalaft it,' for the debts were in fad mTutual— that a^ thedcfc|idaB» 

had pleaded his fet^off^ the plaintiff ought to have replied theft* 

/lute of limitatipfts— «nd that a plaintiff can no .more oppofe W 

^ Aatute to a defendant's pleas Mfithout replying it; than adcfenMl! 

can to the plaintiffs declaration without ptcadipg it* 

TThc defendant's counfel was proceeding to prove that rfic i 
tcreft of the note was in Hooper, when tjxc faft' was .^j^itted i| 
. 1^ pl^tiS^s^counfel^ ^d the let«off aUqwed* 
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Vgodr for the plaintiff. Badger for the defendant* 

%^i:eo£tbet propriety of thi« decifion,^ i,. Becaiifel)^ no coiu 
fa uSion of iny part erf the record, could it be inferi^d that Hoofer 
waa coacemed la iatereft,^ The faft Ought to have been fct forth ia 
the plea ^ and ^i though it is not the general: praftice of the bar in i 
thi^ftate, to draw oat the pleadings at full length ? yet evciry ma* 
tecial fa^! which <3aanot be: bonded in the ordinary form of the 
Dleaji Qtight s^t lea^ to be foggf ftect on^the docket* i 2. Becaiife it 
^ reported tl^t the Superior Court fetting at Edmtan had before de^^' 
termined that the word^f^iir*^," written oniiiedoeket (houldbo* 
^on^dere4 as 4 notice of fet off only, imd that ail objedioas totha 
jemaa4 fet up, m^ght he tjiken at the trial. 

Kbwbbrn, March Term^ l795f» 

R E G U L A G E N E R A t I S. 

pD Y confent of thebar, and with the aflent .of the Coitrt^. //./# 
[X# .Or^^r^y/ T^aeioittmilBons to take teftitnony de^iene efe, whcrc^ 
ivicneilesre&}c^ within th« ftate ; «nd abjjilute whezi without thff 
ftate, may iffue in all cafeSi, 

i ~ * , ' • ■ 

ReafortaUe nojrtce tahte givo^^ihe^ advo^fe party^ 
Kewbib^,^ ^epumbir Tirrni 179&1 fcEquixr^ 

IN this ftit, h was rijledby theCoj^rty M'Coy-, Jp. and SroNk. j^' 
^ that irpon the injunAion diffolvedi arid the bill cctofinucd as an 
original, if the complainant negledls to take put depofitibns or tvUb^^ 
1^ witnoflfeft,' the &it is dHcontinuiedi at ithc- fccond tena ^ftcriho 
^unftipn difolved,; : ^ - * 

I i^WBnt»f MurciTir^ ij^S* lN.E<3tyixrJ 

^ . tATT£R§6N'i;^iyS<iSA\rAC^ 

'IpHECoxTRY, ftA^YWooo, J< and Stone, J. held'tha^ ifckk 
Kt-- : ^S^^^ of ^.party is, (JMggeftedj, tjie fujlt goea, of at the fecojod 
ptim ^ftcrthefuggeftioa.. ' , 

^/^j^^ for the^cb^ Bahr€<it the ^(tkia^^ 



NrvrBSitNi •-*** Tertiii l^^, l^ i^iyf, 

R E G U LA 6 E N E R A L I S, 

UPON completing de portions, the party taking the fame may p^ 
ilotice to ttit oppofice party to attend before ths Mafter, for M 
purpofc of being prefcnt or proving the notice given of the takiii 
Qf fuQh deposition — and the'Mafter upon the i^eturnofthe notice k 
▼ed, ijB to examine th& evidence offered, refpc^ing ftrvice offiouct| 
^ndalfo hear and coniider any objedion maide againft the f^e, I 
the Mailer (hall be of opinion that the ootice was duly fenred^ ot 
t^ depafition properly taken, he fhall indorfe his jadgment d 
pedling thefime upon the depofition^ and makp a ipemofaiidiuii 
thereof upon the docket. 

Fro^ide4$ that notice to attend before the matter in Tacatiofl|] 
iJiall be fervcd on the oppafitc party, at les^ft ten days before fidi 
attendance required, and when the notice (hall befcrvedffl^^ 
party in terrxi tipje, and ^hc p^rty (1^11 \^ at the t|m?; of fcirice« 
the town of Newbern, then one day's notice. 

If either party be diffatisfied with the determination of the nuf* 
tcr, he TC^y except thereto whcQ the? cafelbali be r"epo|rte4 bf ^ 
Mafter> and distermiiied b)r the Cpurtt 

I 
KitWBiaiTj March Term^ I79«» 

The STAT15 wprf^^ HIGGH^S. 

INDICTMENT on the ti Hen. $,7, i%%. It appealed in «A' 
dence, that the prifoner was a clerk to the profecotor Ja D»«j« 
clvmt) wjiofe liore he attended : that heiiad fent a parcel «^H* 
from the ftbre, to a perfon who refided at a diftance, with^J«*' 
ons to fell them : that he had not communicated this tranfaclibn^ 
the profecntor, or my of bis Pjbej: clerks, and had w4e ^^^^^ 
cf it in the books. 

Harris and Martluf for the prifoner, contended that te ^ 
pot be found guilty on this indid^ient. 

1. Becaufe he f^ood not to the profecutotj^ In the relation of a/if^^ 
wafttf which the ftatute requires, and die indidtmcnt defcribes. ^ 

2. Becaufe the goods emibezzled, caihe «o/ to his ^^/^-^ 
delivery of the nature of that defcribed in the ftatute, 2sim^ 
^chnent. . y^ 

I. They faid that tlie words of a ftatute arc to be takc^fp ^ 
ordinary and moft known lignification, aiot fo liuch ^^^j^^^ 
prppriety of gramnaaj: as their jf^iOStiaXmi PQ|nilar ufe; apdc^W 
C^mm. 59. ^ ' 



iJdvi/ tKe ftatu*^ recjuif^s tfiat the otf^iwJer be zfervani^ Perhaps 
Phis word in its mo!l extcndcdgrammaticai fenfe, may include every 
perTon labouring for anothcry aad^ receiving hire oi payment. la 
Its ordirfary and popdar figniflcatioh, itjt€iache's no farther tKan fa- 
artily doVrieftics, and pcrfonal attendants-- The Painter who diaw« 
xiy pKf^ure, the Sui'geon who p'ulls oat my fodth, the Taylor whor 
xfakes iriy clothes, the Clerk who writes in my ofSce, or at- 
tends to iny ftore, aire in thcf fiifil fenfe irt/ ferVantft ; they alt laboiit 
ind arecnaploycd by me, and receive payment. Yet were I to de- 
fcribe tbem by thtf appclfeitiott of m/ ferV'arfts, 1 would not be unj 
derftood to mean them ; or, if I was, I (hotild be cenfiired for giy^ 
lAg them an appellation Which in the efeneryi artd (topuUtr 2(ceeptatLi 
oil of it is confined to perfons of an inferior fink. 
' A cfelebfatcd crow'ri law writer, after fpcTaking of' the rfatute up^' 
oft whicih the prrfonet is Indidcd^- ind the 3 W 4 Wdl. tf MavL 
9'^ faysf **tothe foregoing la rcdnies, bj^ breach 6f triift, by \A<^i^ 
<^ NiAL fernjUnUi and lodge'rs, the legiflatufe has added t)Vo others^ 
♦« &itr i Hawk. rJ9,' fe^; i-jj He certainly linderftood that thd 
/er<vanii to which the ftatute felateS, ate only fuchasarewd^«i«/, whd 
li-vc mtra maenia wiihin the Walls, in ordcjf words liONTisTiC fer^anikm 
The atifhor of the cortTnentaries, aftef menticmJng mcental fe^vdku 
apptentices arid labourers, fayS *' there is at fourth fpecies of ferv^tfts, 
^^ if theji may ^i fo called : ftewa^ts, factors afid bailiffs.'' I. 
X^^mm^ 427 : which (hows that, iii hi« appfehcnfion, the epithet of 
/e^<varitsi in ordinary atnfl popular tifei Is not applicable to Siewm. 
krtsy Fadorsy &c. 

The fAme writer; in the neitt {lagi, f^ys, '' a riiafter may bjr law 
ebrr^ft his apprentice ot/ervdni.** Docs he nlean that a^entl.cman. 
codld^/K^^ his ffiewatt, or" a merchant his faf^br ? Certatttly no. 

If the rule ofcohllrif^^ioih, which Vf e have laid down frdija the c^onii: 
incntaries,' be a trtie one : 2tad If the word fcrvantj in its co/mnjoa 
and populate ufe docs? riot cdmpr^nd that defcription of pcsfi&is 
employed iit the capacity in which' the prifonef atwfndf:d the aSairs^ 
of the p^rofecutor,' tt follows that he did not (land to bii» ia die re^o 
lation contemplated by th^ ffatutc. ' , 

Thi* cortftruiftioa \^otrld be the true oiie iii ofdin^.ry afts, feu t this 
19 a poenal ftatutte— one pocnal in the Highcft degree. Pcenat^^t\xXt% 
m^ft be cohftrued /r/<5?/^. i Qomm, 88 ^ Consequently' (Kbuld th« 
, Wt>rd feirvant be retrained to its ordinary figiiification. 

11. The ftatutc confift6 the* things whiclji may be fubj'e^' of tlie of- 
fence to fuch as calkets, jewels, money,- goods and chattels, as atte 
^delivered to fervarits /afelj to be kei?^ /« the ufe •/ their ^aftcrp 0^ 
^ in\ftrejjei* 

The evidence here is of gciods deli^eiei ra be soldv 
'• . ' \ 

Jtf^'^forthcStitc. IVhaterer elfc may be faicJ, ii fufely cawio 
icafonably be denied that the prefcnt cafe is ftriftly within: the mii^ 
thief for which the ad intended to provide a temedy, that is tofatr" 
the ftealintf 6f flf6bd& bV n#«f«Wi ^4-«ir- J .... . ., . ^ •; . . -» " r - *' » 

UK iivauBs ox j«ou^ ov ^^_ ^^^ ^,,^^ rtucu to maftigc tncm for the ow 
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licr an ofienoe not fuffidentlx^puiuiihable at thtf ^mxdtftf k^. A 
snerchants' clerk> as the prifoper was, has greater oppoftoRities tcr 
cmt>ezzleproperty9 than ^ /errant of any other defcnption ; having, 
by the nature of. his bnfmefs^ the coftody of more goods and more'j 
nionev. It feems pecidiarly neceflary therefore^ that fetch perfon^ 
fi^ouRl be incladed in this a^ ; for otben^'ife we are guarded againft 
the fmajler evil, and cxpofed without defence to the greater. 

And I contend that this cafe is alfo within the words of the aA* 
•Ac words mm^er duAfewant^ according to their popular nfe^ im- . 
fXj a certain relation&ip,' and wherever that relatioi^ip is ioand, : 
there is properly a mafter and fervant^ . This relationfhip eonfifts ol 
the right of fuperiority and eommand on one iide^ and tkit duty of 
fervice and obedience on the othef, and this certainly exijis betweenr 
ameiphantand his clerk. The nature of the fervice is an inubace. 
yial circomftance : for whether a man afiiune the care of a ftahie .or 
ftore^ the bufinefs of a* groom or clerk/ he is ftill a fer^ant > if be 
iave taken upon himfelf the duty of obedience, and given the rights 
i>f authority to another. The right to command,- the jobligation t<r 
obey is equal, in both cafes. The time and fervice in both inftances 
equally belong, to the hixeif .r Th^- contrary which produces t^ k- 
lationfliip^ is the fame, and' therefore thd relationfiiip itfelf is the 
iame.- The politenefs of modem tiroes it is true, has not often ap 
plied this term te merchants' clerks, fome of whom are of good h^ \ 
milies, and would lefent the appellation : but this by no means proves | 
that they are not as clerks, fubftaniially fervants,* and therefoie i 
firi^ly within the meaning of this a^. 

The term fetnmnUy vx concnnaa langoiage, is very feld6tn appliel i 
to <7/jftf»!r//V»i. to merchants, and to feveral kinds of artificers; yet i^ 
never has been denied, I believe, that they are properly fervants, and 
but for the exprefs exception,^ would as fnch be within the aQ. 

* The verj^ exprefiion, ^* mobni al fer-vant^* which is very com-^ 
)non, implies that there are fervants of a diicrent kind, and Otfa^r* 
wife the epithet mcuiial, would be infignificant and ufelcfs.' 

' The word frrvant, is ufed in the a^ ^without any epithet to qua., 
lify or limit its meaning, and yVL it is contended that this general 
term,., which appUe» equally to all kinds of fervants,^ {hail beccafii <£l 
to one kind only, /• au/>, m<3enial fervants. Had fueh been the in« 
tention of the legifliature,, that common expreifion muft have occurred 
to them, and would certainly have been adopted* I admit that the 
mechanic to whom we fend a job, is not our fervant, nor do. tfcc 
pVinciple» for which I contend, imply that he is. There is no au- 
thority, on one fide, nO fubje Aion on the other. The mechanic b 
employ edy not .dire3e(tm His time is His own, not oors.--~He may 
poftponc our work to make room for another's. The rclationihip 
between him and us fappofes no fuperiority on ou^ fide, and there- 
fore it is not the rclatiopibip which fiibfifts between mailer and fefw 
Tailt. 

Jls to the fecond point, 

3J» goods it i^ trgc, weft .totjjiarf to tic prUbocr to be foidi 



EtW "^ttt alfo 111 tis,cugO(J^ • to ht j^^^.t ill ihe j&I^,. and tttluj 
eof embezzlement they were in, Ms keifingy not having then 
^ foti; Hi& authority to keef^ kad hot then e3q>ired ; he (here-s 
jfe held them nndcithjif a.utl«)iity/ and thet^foxe hi» cafe i«.wit^- 
^Aeaft; 

/Till a fair pnfchaferoflSi/ed,, his authority ivas taoerely to k^ef. 
^eithef pf thcfc obje^ions is entitled Co wiuch favour. Th|B firft 
|nit« that perfons' landing fubftantially in the ftmc fituatibn witli 
ft prifcmef> Only performing different feryices, and fbrnifh^ fcjr 
fe nature of their employments, with \tk power to io mifchiei(^ 
buld foir the fame ai^> be puniihable as felons. The. ftcond adis 
Its that th^ j)rifonC]*^ who attempted to rain his employer/ fey cm- 
zilin^ his property, was cntrulled to fell it for his benefit, was 
jdc^ engagements, and had received wages for that parpofe. 
Adflsitting howevet, that the prifoner is not to be ccmiidered as \ 
fervant, ahd diat the. goods were not delivered him ^tO keep^ ad-" 
ftting that he is not within the ^each of the ftatute, ^htn be is guU^ 
•of larceny by the common law. , 

It is tnjfe that a taking is eff^ntial to a larceny ; aind it is faid that 
is oflfeiwlc cannot be. cbinmitted where thele is a delivery of good^i 
mpi the owner to the offender up on trufli. And the inftai^es mention^ 
^ aro theloan of ahorfc, and the fanding pf goods bj^ a carrier^ 
bcfc friftances however, ititfto be obferveid, . ditfer widely from 
epr^ffentcafey the owner in thsfe inllances partin^^ entirely with th«& 
^^on/ v^hich for the t1m6 belongs txclufiv^ly'to the carrier, andt. 
itrowcr, each hi y/hmi lias a (fecial property i|i the' thing. deliver**'^ 
I, , In the prelcnt cafe the, offender had not the exdgfiye .poffefliQil«> 
ht own^t had not parted with ^V poffeffion*— TJie gooda werc^ia'' 
%ftore, fubje^ to his cont^pul anddire^iony which he^scqafie^l*:; 
cxerdied* Had a trefjpafs been committed on thefe goodi,.- the= 
erk could not have maintained an ai^ion in his own name, but tii^r 
it muft have bewi brought in the name of the owner. DuMpg e*, 
try 'raonaent of time whilfbthe prifoner vs^as in the owncj'i ^oft^ 
te owncf might have done Whatever he pleafed with the goOds.^^ 
Ijc ftorc in which the goods wet^ kept was in j&/j poffeffion^ nay 
ic f>rifoncr himfclf was in his poffeffion {if I may fo fpeak) having,, 
igaged to fervc him fof hire. As the owner hsA not- parted wiiS 
(e po^effion of the goods, of courfe the prifoner" couM t^>t .iam^ 
{C poffeffion of them. If he haid any thing, therefore it was odjTj 
care and overfight, and the cmbezrfen^ent .Of goo^s in fech a^cafc* 
f» felony i,t th6 common law. The diftiti^lioii is ckarly cxpreffed . 
'4 Blackfimt& 231. If he had not the po^efiiony but only the care 
d overfight of the goods^ the embezxling of them is felony at the 
immon law* Here the goods were under the piifoner's eare, not 
, his pbllciilion. 

.It remains theritforc only to (hew thilt though the |ndiftmcnt be 
onded on the fUtute, the prifoner may be found guikySof tW ojf- 
ice at conunoQ lawj and tfp this tia^ i Mawk^ A C* 251, is^iii . 
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M^'HEittui'oN Harris and Martin prayed to tc, ik^ii were, % 
6n the latter part of the argument of the coanfd for the ftatc 

' Ihe charge agaiuft the prifoner ptcfentiiig itferf tinder anotl 
point of view, it behooves us to cpnfider whether the fa^s char) 
in the/ indidmertt, cbriftitute an offence at comnionlaw i 

Urilcfs it was an offence it common law, at the time tfiat ftatrt^ 
Was paiTed, it is certainly none at ^his day. Of this the ftaturt for.' 
hifhes as a negative proot. Iri the preamble/ it is faid, after ftating 
ftich a faft as the cftie in the indiftihent, ibhlch miJheha=v'iour/o do^t 
tuas DOf/BTFtTL at the CBjnrhon laAjo'y tvohether tt noas felony orn^t, 
' The preamble of a ftatate is deemed tiae, and a good argcmoi! 
rinay be drawn from it. ilnfl, ii. 

Hence,- it muil be deemed true thatf it was donbrful. If it wa^ 
doubtful TH^N, It cannot be certain kow. With this negative' evi- 
dence in our hands, we ought not to feaf an advei'fe terdid j w 
may claim a iarcurable onr. For in duhui femper tufti'vortm hntd. 
Yet, in taking a retrofpeftivc vfew of the pfin^pal and mot 
inipdrtant dccifions of courts before the feign of Henry YIJI, we 
wiil perhaps incite fti 11 ihore ffrorigfy td believe that, whentlicftav 
ture was paffet?,' the offence under our cohliderationy wafs dttmrf; 
a- Pilrv ATE injury only, and no criminal oflence.' 

We do not mfean to fayy tltat the time never Was, wficn fucb i 
jniifbehafiAuf wa4 confidefed as a' criminal' bffence,' riay ^s klonji 
In Englandy as in every other country, during the eafly agcofciVJ 
focietyy no difference was made between moral ina civil dflbccs; 
Many i%.^% wef e cohfidejiNBd as lafcenic's, which havcf fmc6 beetf kwk-' 
cd upon 'only ias prrvdte injuHes : thus bailiffs/ receivers, and 
a'immiftfators, w^re faid to fteal gooA^-^ if they did not give in 
thejr accounts T felfe wdghtS'ahd mVafuresy tricks fei trade, and 0^ 
ther deceits and impbfitibns, ate dcfcribed in the Mirror as inftancci 
of larceny/ z Ree<vesy 3^iy 

• Towards the year' 1470^ uhdct the reign of £/. IV, Jf i^asheld 
Ihat where a {NErfori entruft^d go6ds to the care of a fervarit,^ the fcf-j 
Vant could »<?/ take* them felonipufly/ bitcaufe they were in his pof- 
mion. 10 Ed. rV. 14.- ' 

Above three years after the following cafe happened: — 
' Onfe had bargained with a man to caVry certain paitcls of goodf| 
to Southampton. The man fpok the parcels, carried th6n toano-J 
ther place, broke them open, took ovlI the goods,- and cwWertc^ 
them to his own life. . Whether this waS in law a larceny, was de- 
bated with miSch difference of opinion. I^ tvas argued; that a prf-; 
feflibri of the goods was given by the bailment 6f the owner ; *^i 
neither felony nor trefj^afs could be committed of them by the bail- 
lee J for he, could not be faid to take them 1;/ et armisy ^ contri 
facem. On the other jlid6 it was faid, that a man's aft b<^coines fe* 
lony or trefpafe according to'the intent. If a man abufes a diflrefs,]M 
is a trefi5::Sr ; and fS ^^^ all%ebnfidcnce implied: in ^ batikncn^ 
, .fras fnpcrfedcd by the taking, whiclj ditee554 JSi* iat$?^ ^..^ 
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Igtea ba4 from tlie begii^ning. It was a!fo faid, that (fiis was dif« 
^jferent from a bailmeiit ; for it was ooly a bargain to carry ^ and 
what followed (hews that this was only a pretence to gain an op- 
par tunity for Healing. At length, one of the j lattices ha . recounc 
70 a refinement which admitted forac of the above reafo iii g^ but 
exempted this cdc from the coriclftfion following iipon it. he ad- 
ffiitted, that a man who has the poffeiHoa of goods by b" rcent, 
cannot commit fei©ny of them ; but here, he faid, the^Wi with- 
m the parcels were not bailed to the carrier, but the parceh them^ 
Mvci-, and therefore taking them was not felony : but when he 
broke f hem open, and took "oat tht go9d^y he did what he had no 
Varrant for, and appeared in a very diilerent light in the eyes of 
tljc lawp Thus, for inftance, if you deliver a tun of wine to a car. 
jier, and he felU it, this is neither (eloiiy nor trefpafs ; but if he 
fakes any out of the tun, and lells it, that is felony. In like man- 
ner, if { l^ave the key of my. chamber with any one, and he takes 
fny thing out of it, this is felony. The rcalon to fupport thefc 
fafes was, that the things not fpectficalljr and exprefj^ly delivered, 
?cre not in truth bailed, and therefore t^ party, in taking them, 
iptcrnjeddied where he had no truft. 

Thefc were the arguments ufed before the council : the cafe was 
^terwafds adjourned into the exchequer chamber, and the opinion 
©fall the judges was taken. There it was agreed by all the judges, 
except one, that generally where goods v^ere bailed to another, he 
[could not take them felonioufly. They held alfo, that when a pof- 
I fcflion fo obtained had once determined, then the Wailee might com- 
mit felony in taking them ; as, if I bail goods to a man to carry 
them to fljy houfe> which he performs, and afterwards takes them^ 
'u is felony;, becaiifc his poff^on, un'ler the bailment ceafed when 
[he delivered them at the houfc, TS^ey argued fome points upon the 
nature pi poffeiteon. If a gueft in an inn takes a cup, he is a felon,' 
bbecatife he bad not properly a pofleffion, but only the ufe of it while 
^icre. The fame of -a cook or butler ; they are only minifters a$ 
jto the things within, their care ; but have no pofTeiEon, which, iiri 
thefc caies; is always conftfued by law^ tp be in the mafter. But it 
would be different, perhaps, fays the bode, if goods were balkd to 
aferyant; for as they then would be in the aftual jpoffeflipn of fuch 
fcrvant, h^ could «o/ commit felony of them. 
I After all, as to the principal cafe, whether it was agreed, that 
t^bajiment ceafed upon breaking the parcels open, and the carrier 
thereby -forfeit the legal priviledges annexed to hirti as bailee, and 

S' t fo taking the goods he was confideredHas a common perfon; or 
)iether it waa upon the 'whofe thought, that this was not a bail- 
^nt^ but merely a bargain to carry ; it is not ftated in the report 
jtoon which of thefe grounds they determined; but it was certified 
p the chancellor by the maj^or part of the juftices^ that this man 
Vasguytypf jFcloiiy, 3 Re^wes^ j^o. "* 
^ Tovirard$ the year 1485, fome queiiiona of larC€»y fimilar to the 
ppci above citjid wexe jdchatcd. > - "'^ 



It #aj )>rbpOtmdedl)y iS^t'^b^A^^W^^ 
tbcr, if afhcphcrd xook the ihffM^ ^ a biuler tie pUiei under i 
caiei it coald'be called €s{s>ity^ ^ himfelf tkoaakt-itt^isis^tmdfi 
fated di€cafc:of a imtlttc whd watf liattgcd nnd^^iiicliicitean^sincii 
to which a firailar gife was ftdded by /f^^iEriL -oi^qf^Qldfiiiiih^ _wi 
l^d t4c«n fome thin^ that t^ye ciitrufted tohii'cln^gc* J[a|g 
fw^r to ll^eV !Bf^<7« afgaed that it co^ld'ttot! ^ fel<»ii)r^ bec^ 
neither' of'thefe p«rrdn$ could be faidto t^e^ the (Uuagi;^/ e^ mr^^ 
while he had them under hiA cars ; ^ of thi^ «{^oii ii^re the jdl 
tices. . This was gfvirig a Wow iq the ^teso^inajcioa in^the tin^ii 
EanvardlV*^ assd expre^ly contfadi^ied foiqe'c^e$ ^t were tben 
taken for fettled iaw^ aiSd argue4 upon as liich \ efpaij^ll^ tl|;^t of eb 
butler^ However, ^c find this c^fc :of the jbutl^s ht^s' wderfk^ 
othexwife fome years after, smd^didin^on^t^r^s. taken becw^a the 
ppffeffioQ a butler has while in the n^afef '« hoii&]^ and the pG#ffi<'>l 
Qf a ferrant lentrufted om ^f the houfe^ It w;y« p^P|»ouxKled by Iku 
jeaot JP'^d/t in the court of king'$ benchi to ferj^t duk^f in t&^ 
. way J If J bail a bag of ftlvw to my fefv^t, to keepi an^ he^oei 
Hw^y with it, lc2|n this he felony } Cutlaris^fs yes> fop as lo;^ Ja|; 
}ie is in^iny houfe, or with n^e, 4^t \fhich I have ^^Uveied to hini 
is adjudged mniy pofleffiaa : ihus if my bf^tlcr, who ha^ my plate ■ 
in h^ ctt^dy, runs ^^3Ly with it,.4^i$ is fdopij ;, the fameif^^ 
perfpn haying the circ of my horfe^goes off with it> l^paufein bothl 
thefe cafes the thing remained ^^iilohg in -my ppi^iEon. • But if IJ 
deliver ^ hqrfe to my ferv^ to ride to niarkel^. and he rides awjcy 
with it| this is .no felony^, becaufe he^ ^me-to iwl^l poffcffiwi 
©f |he horfe, by ^ delivery oat of my cuttpdy* The famcffl 
giye him a hag to earry to Jjondc^, or to pay away, to fonyaae^ 
or to purchaf^^ fomcthinc ; af hego^avv^^y-wU&thef^ it wouldoot 
be felony j beeaufe |hcy wefe out ©f my pofleffipa^ and hd had lawfal 
poffe^on 0f tiiem hitnfelfi, To thii Pi^ri^ aflcnte^* adding that it 
might, in all thcfe cafe$} have sm 9,&k9n of detinue or acc6nij)t, 
. wl]Lich idea xAfoff^ffim is cpnfon^t to one of the pj?|nciples laid dowii 
in the <;aft fo <^en aHuded io. 4 Reeves^ 178^^- 

In die tinac ^ Henry Villi fty^ Mr. lUe^nst a bipeach of twft; 
and embez^iemeilt of eifeds confided^ to the ci^qdy pt a perfoni 
were thought »ot to be a feloulaus taimg €fnd.car^inf 4twav^ Thi^ 
kind of fratid had of late grown common^^omlhc. inipuiuty it en* 
joyed; and many n0w thou^t, that, as it cariie^ in it mucliof 
the mifchief| it deferyed the punifhmi^nf aiuiexed to fdmiy:. 

The ftatute upon which this man is. miix^tA^ was a^^pofdj^g. 
ly paiied. It is mex|tioned in the pisamye of thi(^.^i£|j^^8^ a d^^ 
whether this kind of talpE^ y^2L% Urccnyt a d^*bt;|aifi54». pciiap^ 
hy the caie determhaed ^n i^^ Ed. I¥. whic|i we have before men- 
jJoned/ and which is thought/ fli4ji^im^ |^hiiY^\^vai 

|bme occailon /or niakii^/this ftatute. , : ^- , , . ^ 

Tho* the inftance ot bailment there. be4)re rfi(i e^Dijrt wa$,^j^ip 
mifl^t b^ thonghtf fpp^tWilgiikc a breach of truft jo^feil \jk ferv^ts, 
'm^wu 4etQrmined tct be fillony i yeit the p|ul%Wa the^' ^ 
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■Sown and agreed to, almoft ttnanimcmfly^ led to aRoppoKte conclo. 
«fion ; and there needed all the helps of diftlndions and tcdinical ni- 
rccft- to take even that cafe out of the general rule there laid down. 
[Bcndes, there is at the bottom of th^t re^rt an opinion^ which 
|qoalifies any inference which otherwife might^ be poffibly drawn 
*irom it as to this ; for admitting that a cook and batler would be 
' guilty of felony, if they converted the goods within their rcfpec- 
' tivc departments to their own ufc, it is there faid, that if the lam^ 
things wcrt bailed to a fervant, /erha/sg as they would be in his 
pofl*e£Gon, he could not commit felcmy of them. About three years 
before, it was faid by one of the judges, ^* If one commits the care 
** of his goods to Ws fervaiK, the fervant cannot take them feloni. 
«^oufly, becavife they wece in his poffeffion." Thcfe were diredl 
liuthorities upon the" pointy and, joined with , the rcafonjng upon 
t^i/metrt and pnffeffiouf fufficicn,tly (hew What were the opinions .pf 
lawyers in thcfe tinaes refpetling this qucftion. 4 B^iys^ 284, 

Th^pafe of the carrier, the builcr, the gucft, fall (hort from tHc 
prefeht. Their pofleflion and power over the things in their hands 
was temporary. They could not transfer the property ; the maf- 
ler was at all erents to have it back again. — In no cafe was it to be 
otherwife. In this, the clerk might when he pleafed, lawfully fo 
to difpofe of the propcrty> that it (hould never return to the mer. 
chaQt. His poifeffion was quite of a difierent nature. Theirs to 
k^ip J his to ftlL 

So ftri£l!y have courts adhere^ to the notion 6f pofleflion, and Its 

fsonfequences, that ih 3 Hen* VII. the judges went fo far as to a- 

grceVith Brian (who, it may be obfcrvcd, was one of the judges 

that diiTented from the opinion of felony in 13 Ed, IV. m the ex. 

chequer^chamber), that neither a (hepherd nor a butler could com. 

mit larceny of their (heep or plate, faccaufe it could not be done mi 

et amis ; fo much were the opinions changed from what they had 

been in the reign of EJ. IV. when thefe cafes were ftated for fc. 

iony, and allowed without debate. This dodrine we have feen wa^ 

again difcuffed in the laft reign ; and it feenied, in the jnjlance there 

flatcd, to be agreed upon fo decidedly aga!f0 the felca) , jis |o call 

^for a formal declaration of the law by ftatute. Thus ftood the law 

upon this fubjedi towards the txA^ Henry VII's reign, and fo we 

may fuppofe it was underftood at the ciipe this ftatute was made. 

After all thefe authorities, concludes Mr. Reevet, we may be excu- 

led in differbg from thofe who think that the point of law which is 

tl^e fubje^ of this ftatute wasfo well fettled before, that the doubt 

about it mentioned in the preamble, is one of thofe which have much 

enervated the principles ot common law, and could not be the doubt 

of any lawyer. ^ Ree*veSf 28$. 

Lord //tf/r confiders the oflfence^ charged on the indi6^ment, as 
treated by the ftatute. For, he fays ; Before the ftatute of 21 Hen. 
€hftf. ^. 7. if a man had delivered goods to his fervant to keep or car. 
17 for bin), ai^d he carried them away an%m9 fyrftnd't^ this had Mt . 



Ueitfelony^ hwX hj thai Jtatute it unndeM(tfiy> tf pf;tl|ie Vsdoe if 
forty (hillings j bt|t&c otf^iider (hall^t thw day Nvfe his Clergy- 
but yet if an aj^rentice doth this^ or if a man deli vers a botA to hit 
fervant to receive inoneyi or delivers him goods to fellj at\d he ae- 
cordingly iclls and receives the moneys ipd carries it away ammofi. 
randif this is.aeitlicr felony at common la w^ nor by this ftatate. ^ 
'^; H. J^4G. jo£. * ■ ' ' ■ ' . V ■•' 

?ni« iamcdodtinc is laid down, Co. F. ,C./« 'bi* ?6 //. 8. Q}, 
£,'a* h* ■'.'.■ ' ' ' ■•'•'.. '' '" ' ' ' " ' . 

Having, we truft, fatisfaftorily fhcwn, iff. that the prifqner U 
not withift thercach of tjic ftatute, and adiyi that the fae!s charged, 
do nqt conftitute the oSjbiice of larceny, we proceed iolhew thate. 
veh if ,fhe prifoner wa's.'gail^y of larceny, he cannot be conviftedo/ 
it upon the incU^metit, which the grand jury have found againlt hira. 

•It is not contended bythe^onnfel for the ftate, that if^ be gnilL 
tybf any ofienccat common, law, he may be guilty bf any thing 
dfc buUarccny. ' ' ' -^ . ...<.. , 

Hfiivkins has' been read, in order to eftablUh xhe pofition, that 
thotigh fin indi'ifVmcnt be fbi^ided on' a J^atute, the prifoner may \k 
found guilty of an oflfence at common law. 

Although the truth of this portion/ in a certain degree, is not to 
be denied how,* it is fafe to fay, that it: is not 'gbnef ally much Icfs ul 
liiverfally true. ' Tlie origin of it may be traced to Page*% cafe. 77ie 
Court, in that cafe, * decided that if perfons be- indifted, efpeciaiJy 
on the ftatute of dabbing, i Jac, 1 6, 6^ 351, and t he e v iden dc be not 
fufficient to btingthcm v^ithiii the ftatute; they may b^fotind guilty 
of gcneraf manflaughtcf, at cominooi laW, and the words contra for. 
maMfidtuit reje^Ud as fenfclefs. 

If the prefent indictment did not conclude cmira fsrmam Hatntt^ 
Jt would b« infufficicnt, and no judgm<:nt could be given upon it : beJ 
caujTc the offence charged is only prohibited by ftatute, and not by 
the conunori law. ieezHatukmsp i^i* ' 

If ail indidiment oh the fiatute of ftabbing, above cited, did not 
conclude cotiird formamfiatutty ftill it would be fufficient and good i 
Judgment could be given upon it, as in thei cafe of generalipanflaugh^ 
teri or manllaughter at common law, becaufe the fii^ charged in 
fuch ihdi<5lment, are oifences both at common law, aiid under the 
ftatute. 

The fame vcrdift, and Judgment may be given upon fuch an in- 
didlment, c6nc\tdmg conlrdybrmam/atuti, in cafe tfe evidence does 
not bring the prifoner \yi thin the ftatute. 

.Thus if one be indifted, on the 3 ^/-.g. 304, fo^ perjury, and it 
be not ftat6d, that he nullfully and corruptly committed perjury, but 
either that htfoil/efy and 'voluntarily, S(n;il 43, oxfalfy and corrupi^^ 
fyf Hetl, 12, or falfely and dectifti'vely. 2 Leo. 3 Leo. 130, Sho^wer 
190. In all thefe cafes, the. indidment is bad for an offence on 
the ftatute, but is good at common law. 

Yet, if the faft proved, amounted to the crime of larceny, ftill 
the prMondr at the bar, could nbt be found guilty of that offence, be. 
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caufe U feitot ckir^ »lt^ ^^ ^^ ^- 

It isiiot fufSoklit that thib offdacedilie^^ both «tr 

the common law and by thp ftatutc, m orae|-to foppbrt a verdict, by 
rcjedliflg the wori^toi/tr^/prmflmflatuii: it is ftiil necefiary tlvtt the 
technical words j requifi'te in the defcrlption of the oSence at cora- 
nxm law, pcinfc^rtedintheindiiSipacnt..- ..:r-.-. 

An indiftmcnt ought wh^vepfopcr terms oif law ^Comyns, jog;* 
,Tht word ^pff is nccciJ^nr and reiqoifitor in a^ indifUneBt'|(brtar«' 
tcty . 2, H^, f\ C. c. 25,' f 5f , /• ^'24* no otlicr will anfwct ' 

It is not in the indidoicnt, ^ , ,;^, . , . • ,.; . ,.,' 

The p<^fiti<HieftabMfti^d in the latterpartofthc ^ijgumcnjflfor the 
ftate is neither ««/«i/Vf/iz//j' or generally true. It is true only m the cafe 
otanindiftment refpeiftiiig fadV prohiJbSledi bbjflr at the commpti 
law and by ftatutc : neither is it true, in allfach cafes, for it will 
faU, if (he indi^nent docV not contain a. technical deferipfion rf* 
common I9W offence. •.,.,,;,., *• ** 

I. The prifoner therefore cannotbe. Fouiii^lty iiader thb Altttee.' * 

1 , Bccauifc he does not ftaiKi 'in, that rtlatwt which theiftatuce rtw ' 
Quires, and therhdi^niient.defcribcs. . .• 
^ 2. Becaufe the goods didnot coi3ae« %6 Jiia hand^ by the idwir^^ 
Lh'rch alone'ciin\>nng}A^o9^^^^^^ .; . . . 

J(I. He cannot be found guilty at the common law. ^ ... 

i;, Becaufe the fa^s charged arc mkdc criminal by the'ftatu't^ oMfy. 
'i. Becaufd the offence oHareeny: itnoC cJfa/^^diEkthtmdidtvaeat: 



Wt'LLi AMs/J. told the Juryhetfioaj^tthcpjafoner migbtbefoukid . 
gdltyv/rWat coimnpnlawj or ttgoa the ftatutc. 

I AtHB, J. thottght he nfl^g^t V ^<^^'^ gtoilty at comiMn law, but 
i eodd ttoi be convi^d oii the ftatate. 

I , T!ie Jury withdfwv aM fouhd-the prifpner «r*r g^ i 

! fony upon dte tfattote, bo^ guity of th» fdkniy at common iaw. 

• \' //■ ^.% .^ J \ 

On Ac next day, the prifoner was" b'lopght to the bar, and bcinj^ 
iflted what he had to fay, &"c. 

[ Harrii and Martin moved an arfeft oif the judgment, and filed rea- 
lons. ' ^ '. 

\ The counfcl for tlie ftate,' not being ready to cfiter ujpon an ar« 

I gtiment, on' thii motion ; the confideratioh of it was poilponed till 

I next court : and 

I On motion of the prifoner 's counfel/ it was ordered that the pri- 
soner be discharged from confi^nement/ on his giving.bail, beforc|fomc* 
of thfe Jtifticcs of the county oif Craven, refidiog in the tpwi^ o|^^©y-^" 

^"«-. ; ;. . • . ''-•■"', m\-.r 

In ^^/frw^i'V 1 792, there" was nd eoore. 



And at Mani Term, jf^, the confine rMsH'bf^thiB <n6ti|^^ia 
in arreft of jtidgMni-^as^tActt'iip^ tM%lll^ ^^r^-. 

JupCMBNT A&KBSTBD. 

^J^ Th; ptifoner, had Itnvatnc4 injail^ npt being able to procure'^ 
bail, upwards of a^ twelve ^'montlrt/ and Mr. iS#/. G«r» Jovii 
(partly out of companion to him, and partly on' account of die i 
' late hour at which the court cam^ xo tic ca^fb,- tiathik laft -day. 
of the term) .did not oppofe the motion in arrpft, 

Naw^ai^N^ — »- Term, 179- 

. ;, SALMON w5rwSM0bT€JK>ND: '' ' ' 

ORICINAL attachment* The plaiatifi'had ^ri^ifted Iticktf^ 
to be fummoncd as a ^amt0)ee, and the (heritfiiad tetunxd, 
on the back of the at|aehincnt, that he was not to be fcAind. ' 

Atchardfin came into the Ceurt-Houfe about other biifiiiefs„ and 
Dmv'ti for the plaintiff, moved that he might anfwer to his gaimfh- 



ment 



This wasobjeded to by Marttn for the gamiihee, who- faid that 
^Jciard/om could not be impelled to anfwer before due ferrice. A 
garnifhee may be coofidered as a witnefs, or as a party 10 the foit^ 

A witnefs is not compellable to give evidence if he has sot beea 
legally fummoned. 

It is no contempt of the court, for a bv-ftander to refufe to be ex« 
amined. Bonvles vs. JobnftMy i Blaclft. Ref. 26. ■ 

The cafe is much ftronger, if he be confidered as aparty. Hemuft 
then be regularly brought in, and the law gives him two termsto de- 
termine on one of the alternatives, which ithofds out to hini,either 
to give bail, fuffer judgment ^ go againd him for the whole debt^ 
or.fubmft to an examination. 

The Court, Ashi, J. and WiLUAiyis, J. orerruled thcfcobjeai- . 
ons ; faying this matter had been lately debated at, Wilmingtoi^ 
anddeterminedagainft the gamilhee. / . - i 

EniKTbN, Gather fermi ^1$^'] ".' ' / 7 ^ ' 

GOKbOi!i'ver/usVAY^t& 

DEpr on a bond. Nm, eftfakum pleaded. m^Egitk^ tbt '' 
fubfcribing witnefs to the bond, having bctjii f^fcmo^d by 
the plaintiff, went off foirictime before court to Nfcw-York 'tto'fili 
private bufincfs. It was admitted that he was dangcroufly ill there, 
aad that the laft that was heard from him, was that he wat given ^ 
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,to prove =d»Ji«i^u«g.ilf the wit^^^^ jtUc cxccu, 

tion^ofthebond,; but^ 

M'CoT J. refufed to admit the teftimony ; and be was coiu 

<* r^vi \'.:/ *» ^-^^riB wasaftuily flcad at thc ti^^ 

STAR1:EY's ADM'RS. aier/us M'CLURE. 

^ROyER forfcvcral flavcs. The plaintitfk claimed tiicb undlef 

JL adivifion (bf^ pesifent^of .«llp«|r|ie&) of (laves held in joint tc^ 

aancy under a will, by their iatdttatCy ilie i;>effon under whom the 



acfodai?! h<jl4^.^^^ . , V 

One of thofe jK^fbps, who had taken a lot of flavcs undcrthif dtt- 
Tifion, fcut whi^.wa^ po party to this fuit, was introduced on the 
cart of the pUuiti^^^. to fliew that fuch x^ diviiion by confeat, had 
oeeAmade* ..,',. 

The defendant's counfel objeded to that perfon bein^ fwonij ott 
the. ground; of iji^r^i^, ^nd oq afgument : 

I The Court;> Vfii,j.i^us, l,9ni M'Coy, J. allowed the objcftion. 

Ta^ior and Graham for the plaintiffs : Badger and HarrU for the 
ddbldant. 

; ^iWBK^Ni illilfif*Tifr;*ri 2797. In Equity* 

HUNT^^tfj M'KINL AY Jsf WILLIAMS. 

' nPHE ComplamantI fincc the beginning of this term, had obtain- 
X ed an injun^ion againft the defendants, on a bill returnable to 
Septeftiber cbuH : and on ttte £rft of the Equity days, 

Taylor and Badger fot the defendae^s, read an affidavit of the De- 

puiy-Sheriff, ftatmg that he had informed the complainant, -forty 

i days before the term^ that he had th^ execution in his hands,, rcqueil. 

I kf him to point out property, on which it might be ieviifed. They 

I &id the complaiQ^^ i^i^t Jhavi^ (^btained an in^un^ion on a bill re- 

i turnable to this term, by going to one of the Judges, as foon as he 

k^p^ the^Qxefg^tion was put : that his waiting 'tiil the beginning of 

tli.tefija^(h?:W;Kd a^vindination to pot off the drfcudantj&c. and mov- 

e4 the t)iil^n4 anfwer might be read* 



3^srt'tH for, the complainant, diJnotoppbfe thc-motiori. 
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Th«f Court, WiLLi^Ajus; J. ind M'CoV, J. fwftticd avcf fc io ^raml 
ing the motion. 

Oh the next day Acy direfted the bill and ^'nfwer tdhbe rcadj 
but, as they deemed the equity of the bill not fwom away ia the sf^ 
fwer; the defendants took nothing by their motion. 

FAYErTEVlLLE, April TeTTk^ ^79'- . . 

• SKIPPER <t;/ry?/^ HARGROVE. j 

T^ETINUE. Non det'net^i\^ ftatute of limitationi pleaded; ^1 
JlJ rhcjury brought the foliowitig fpecial rcrdift/ ' 

*' The Jury fvv:)rii, find the dcfen^i ant doth detain tlie ncglwsisf * 
^* i^t forth Iri the piaintiST's declaration, toivit, PatitMce of tbc prist 
*'of two hu^idreJ pounds, A/ly, of the price of £. too, and ^/swi'/, 
** of the prioe of £, i oo. They farther find, that the^negro Bf/, ai- 
*[ (o fet ibrth-ta the plHintliF's declaration, was at the tinie demat^d- 
** ed, in pofle non 6i' the deiCidant, and the property of the plain- 
*' tiff; th^t (he was demanJcdof the defendant, wlicj refiifcd tode- 
« ^^verher up, and that Ihe is fince dead. If the law is m &vot 
** of the plainiiff, laey fi.id the defendant doth detain the faid ne- 
**grO ijW of the pficc of £» 50, and if the law is in favor of tic 
*' defendant, then that (he doth not detain the faid negro Bfty vdA 
*^ affefs the plaLitiff's damage, to 6 and 6d. cofts;** 

The Court, Spencer, J. and' M'Coy, J. gave judgment for flue 
plaiiuiif. 4 

Fayetteville, Ajf>rii TtrrHi 1791. 

WINDSOR 'oerfits WALKER; 

TROVER; The Jury brought in the lollowing fpecial verdi^* 
viz. 

^ The Jury fwom, find the deffendant guilty, atid affefs thfc plain- 
*' tiff's damage to^. 4 and 6d. cofts : fubje^ft to the opinion of the 
•^ Court, on the following cafe. The plaintiff owned a boat, which 
'* drifted down the river, and was taken up by the defendant, who 
** claimed falvage, and accordingly refufed to reftort it,' until that 
** was paid." ' , ^ 

The Court, Spencir, J. and M'Cor, Jt gave judgment for the 

DtFlNDANT. 



PEN ^« demt/i o/MABLY -jfr/us STAINBACK W TUP.N£R.. 
V JECTMEN'f. TJie Jut y bxou^lrt in the following Asocial Kcr- 

V* The Jury fwprn, Jndthat Tp^a fiatd'trnjay died, .frized in fee 
pf the premiies Ia qoeftionji that he executed his wi-i in due form 
oflflAV, inthcfe word St *' Intix nanae of God, I John Hurdtmigy^ 
^ ^tci^\uif,y oiEmt^vikky being ia pcrK<^l fcirfc and .Ibund inc. 
mory, d9 make this my lall will and teHaineht^ revoking all others* 
(^yroull commit to Ghrifti who redeciDedit, my body to be de- 
cently buried, and tor my eltate that God his bleffed me with, I 
giye as follows, towh I &^P lo my daughter Frances Caudel the 
iE»llowiog negroes, Little Tom^ Davids Burnett, Harry ^ Sue^ 
^erliftgj to her and lier heirs forever. Item, I give to nay foi 
Marcus Herdmvayi'^G foUoiyiBg negroes, Qreat Tdtrty Ifabel, Sam, 
jLitile Hannahs Bm^, Franks t^ him and Vis heirs forever. Item, 
\ give to my daugh^jr Sa^ab Hardim/ayf fht following negroes, 
t(at, Lucy, LyJiffj Jaae, ^aili Setios, to h^ and her heis? forei^ 
JTcn: Item. Igiveto daughier Nancy Hardhv^y the following 
Q9groes, P«f/y, Citinfy L^y Lhile Peg^ Old Hanftahy Old Le-wiiy 
It»*in, I do aifo give to my fon M^-rcus Harda^ay, Ou^ Harje^ 
uiow'n by th? name Dicky and onzfialher hedy and to my dniighicr 
WtOMces Camlely the filly known by the name o^ Mark Anfh-^y. J. 
lem, the reftofpftate, negroes, ftock and houfe ftirniinr^, to be 
equally divided between my wife Mary Hardi'vjay and my iba 
Hartnell Uarditway TccA daughter Rebeccu IlnrdinAJcy, I likewife 
do appoint my fon Marcus Hardiivay and IVtlliani Caudel my ex- 
ecutors, whereuntp 1 have fet my hand and fixed my feal, this 
n'nth day of December, in the fourth year of our cotntnon^Meahh,'* 
• '"TisT,^ ■ ■" ■" ''' 

V William Hfniiisow, 

her " , JOHNHARDIWAY: (L. S.)'* 

" Rose >< Stewart, 
Mark. 

/* J AMES Owen. 
■'That he died in th^ year 1779, Itzying Marcus HardtiAJay his- 
Ucft fon and heir at law, and one of his executors. That Marcus 
Jard't^way died, having entered on the premifes, that the plaintiff is 
sdbr of the cbheirs Q^ faid Marcus : they farther find that the de- 
ddants are leffecs of th^ widow Ma^ry llnrd'vw ay yKxwzi^ Mary Clark 
id her children HartneU Hard'tway and Rebecca in faid Will men- 
oncd." 

iy/or for tlie defendant. 't\\<t queftion is, whether under the 
d of the will, the widow Mary HardifWayy Bartftcll Hardinvav, 
Kehecca Hardinvay, under whom the defendants claim, take any. 
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and what part of the real eftatc ? The teftator's intention t( 
of all his property, is manifefted by the introdu<f^ory as we) 
daaiy claafe.^ Eftate is a technical expreffion^ to which a f 
definite meaning is affixed. It comprehends the right a m 
real at well a$ to perfonal property, ind even by grant of 
eftate, ail (hall pafs what he can grant, a fortiori by devift 
ittji. M7» 1 29- The words *' all a man's cftate," have i» 
to carry a fee, withoat aay words of Umitaticm or perpetoi 
^^'« 33 J» ^< ^^ ^^ clearly fettled that tlie fords' all tt 
will pafs every thing a man has, unlefs accompanied with) 
defcnption. Farther, if the word e/fafe does not, in the 
cafe. It will be wholly inoperative, fince whatever elfe ik 
had is fpecifically bequeathed, or covered by negroes, ftock 
fbrnitnrc. 

The introdudion is material : nor that, indepoddantl/ 
tircumftances, it is fuffictent to change thf conftrn^ion ofi 
bttt as it affifts to fhew the intention of the teHator. Conajti 
The cafe of Turner vs. M^or^ is fo nearly alike in its circuit 
that it ought to govern the decifion of the prefent ; and witit 
to the authority of that cafe, there can be no donbt, as icti 
cided by lord Kitt^, whofe decree was alBrnaed by lord Talk 
temp, Taib^ty 284. He alfo relied upon z Term Ref. 41 ^^ 
106. SalL 236. 3 Mdd, 45* 2 Feft. 564. % Feert Wdh^ 
% Equ. C. A. 539. H. BL Refn S23. 

Moore for the lefftfrs of the plaintiff, argued that the heit 
could not be difinherited without exprefs words, that thefj 
ty of the wordcflate, was limittrd by the (ubfequent word, 
(hew what the teftator meant by ufing it. That refidue maft 
fomething which went before, but lands are no where mentie 
the will, he cited and relied upon 2 £f . Ca/. airidg» 3*^- 
Raj\ 1324. 

Williams, J. was decidedly ofopimon that the ^ox^ejtate 
prehcnded alia man coald difpofe of, real as well as perfonal. 

AsHB, J. doubted* i 

Curia ADVisAHir^j 

The fuit was afterwards taken out of Court. ^ 

. . ' ' i 

Fayettevillj, Octoher Terniy '79?» 

HODGES i;fr/ai CLINTON, 
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ASE. The Jury found the following fpecial verfi^r. 
^ « The Jury fWorn, find that the defendant ^^fTik 
no fet-off, find the defendant did not take the benefit Pt x 
*^ of infolvency , and affefs the plaintiff's da.mage to X* 73 /^' 
" 6/. cqH? : fubjcft Co the opinion qf the (;ourt, whctficr 
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[which the plaintiflPs aftion Is grounded, is a negotiable nofe 
j^jhintbc ftatute, if it ifi^tl^y findfoir plainiiii if not, for defend- 

,|j( jjie Bof|8 -WM fdf Jf. lop fcurrfiii^';yp4y^c in tobacco* 

jflBtit " '^ " '•' '.V-.. •.' *'*•'•• //'•'.. 

, ip|yA>i» fof the dcferidarit, a^rgu^cd, that iJo ifeMflon upon the j/ZJif 
laRpkitr^^* ^o which our a(fli of 1 762 was in* atialogy ira| to be 
psAj that gave negbci^bility^to notes, c^^qopt they-wfy»ttc<hc 

]] jMUQt of money alo^e* fiefides the many cafes eilabliftTi{i^tlV9 ! 

^ r|tine« tbat 6irea iiot?s payable in money 4ite not negotiab!^,-'if : 
j,||aki«, contingent, the cafe/o{ the Eafl^Indik bond is in point with* * 

'(]j^irQf«nK > Mpote ys. Fenlfite^ And. if any thing elfe is promifed 

^ y^ the payment of money, the note is not negociabk. i Sharp. 
fj The defign of the aft, which was to giye to notes a circulati. 

^ually beneficial to commerge with bills of exchange, would be 

jciu " Judgment for the DEFENDANT. 

I *fEWBiRN,*A<Wffi& T>f«r, 1797. 

M DANIEL w. COBB'S EXECUTOR, jintep. 41. 

n ^- ■' ' ■ ^ 

" 'T^thls term, this caufc^wa* by confcnt of the counfel of both 
L parties, reconfidcred — ^and after a very lengthy argument : 

^i L LI AMs, < J. thought the aAion of detinue^ did not furvive 
i^'fhe reprefehtatives of a deceafed perfon. 

■ > ' • »-' ■ • ' .., . 

^'CoT^ J. did not think proper to alter the opinion he hadde- 
4red at the laft term. < , . 

And the caufe wa 8 left open. 



f^* Duritigthc argument of this caufe, it appeared to be conced- 
^ by the counfel for the plaintiff, Mr. Harris, and his honor 
3gc WtlJtamSf that iht wager o/lawj having ne^cr been recog- 
ved in this date, that part of the common law, which authorizes 
f admiffion of that fpecies of evidence, is not in force here. Gen. 
fvie, and his honor ju4g&M'Coy, did not intimate an opinion on 
It point.* ^^rede hoc. 



f* 



Ntirat&V, ieftemier Tiermf t79<^;' 
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THECourt^.WjtXUMS*). 9ni M'Got, J. frfdia dmcafci 
I. F^iaC^f iff^Vin no inftance, are intiticd t3 cofts iqr fe(^| 
:riccs^*QC^r thah*What fiiali appear of recoid» by the reiom of piftl 

•J, t.%T{iat witness who 4o i^ot attend to diedifefiioa of the bi^| 

; |o* procaring and filing tickets of their attendance^ ihall qotafiet^j 

wards V permitted to draw op accounts, and prove them oot of cooi|| 

jmd thejxbj entitle tbemfelm tp i^yc them taxed in the YM^ct 




^pIRCOIT COURT OF THE yNITED STATES. 
NORTH-CAROLINA DISTRICT. . 

'J HJ . .. ' ' ' — "^ '' ' .. ■ ■^" ' ''^' VSSSSSSSSSSSSSSBt*^ 

PAMILTONS ver/us EATON, 

K S. Southern Circuity \ f Circuit Court, 

r#. Carolina Difiria. J \ June Term, 1793* 

A RCHJBALD HAMILTON and JohnHamiltony merchants, of 
riL Great -Britain, and copartners in trade, under the firm oiAr^ 
\ih^IdHamiit§Hmd compsLiij^ complain of y9hn Eatoft3 (^tvivrng 
bligor of Gabriel Long dcci citizen of and refidcnt within the ftate 
fid diftri^ of North-CaroHna, and within the jurifdiftion of this 
(H^ourable court, in cuftody of the Marfliall of the faid diftrift, kc* 
r a plea that he render to them, eight hundred pounds,, proclama- 
on money, of the yalue of 2,000 dollars, money of the United 
tates, whiph to them he owes, and from them unjuftly detains ;' fox 
|at, whereas^hc faid defendant, on the eleventh day of Auguft^ in 
Ke year 1777, ^^ the county of Halifax aforefaid, in the province 
nd diftrid aforefaid, one of the United States' of America, in the 
Mithern circuit, and new within the jurifdiftion of this honourable 
iiirt, made his certain writing obligatory, fealed with his 
:al and to the court ft^ewn here tnereon, and the date whereof it 
a the fame day and y^ar aforefaid, whereby the faid defendant did 
ind and oblige himfelf topay to them^, the faid Archibald and John, 
tee aferefaid fum of Soo pounds of the valv^c aforefaid, whenever 
fterwards he fliouldbe thereto required. 

Neverthclefs the fi^id defendant did not, nor hath riot paid 
^ them., the faid Archibald and John^ the aforefaid fmn of 800 hun- 
ted pounds of the value aforefaid^ althq* often required, and parti- 
lilarlj' on the tenth day of May, in the year 1789, at the county! 
forcfaid, within the ftate and diftrid aforefaid, and within the ju.- 
tfdi^ion of this honourable court, but the fame to them to pay, 
as hitherto altogether refufed and ftill does refufe to pay, and detain 
he fame to the damage of the faid plaintiffs five hundred dollarsj^ 
ind therefore they bring fuit, &c. 

W. R, DAVIE,, fro ^^r. 
fohn Doc and Richaid Roc, fledgrs. 

A 



#L<AS IV SAIL* 

{• AND the faid John Eotony by John HaywMd, his at 
toxDcy* comes and defends the force and in jury > when &c. and cnra 
pyer of the writing obligatory aforefaid : and it is read to hiim k 
^hefis words, tonalu 

KNOfFall men by ihefe prefents, that mte John Ejiton andQi. 
briel Long ofthf county o/"lialifax and province of Nortb^Cani 
may art htld and firmly hound unto Archibald Hamilton ana Co. i 
the county and province af ore/aid ^ in thejufi and full /urn of ei^B 
hundred pounds f proclamation monej^ to he paid u/ifp the faid Ari 
^ald Hamilton dndCo. their certain attorney ^ their heirs, execntsn^ 
mdminifiratorSi or affigns : To which payment, iftell qnJ truly tg it 
made^ nve hind our/eivfs, our heirs, executors, and admtnffirttfrst 
firmly by thefe prefentsyfeaUd <with ourfeafs, and dotted this (levenA 
day of Augufiy AnnpDom, I ']']']. 

And he like wife crares oyer of the condition of the faid writing 
p])lig^tory| and it is read to him in thpft words, tq ivit, 

Thb condition of thf above ohiigatio^ iffuchy thai if the «iw( 
^ff»«/ John )Saton an4 Gabriel Long do andjhall 'well and trulj 
fay, or caufe to be paid, unto thf faid Archibald Hamilton WC#. 
^heir certqin Attofney^ their fXfcutor4» admjnifirfitorh or a/Hph 
thtjuftft^m of four hundred pounds like nioneyy on or before the fir} 
day of Auguft next, ivith laiM/ul interffi fr§m the datCy then tbi 
cbove obligation to be %iiid ; or elfe to reir^aiv infull fore f and virtue* 
Which bemg read and Jieayd, the faid John Eaten faithj that the 1 
faid plaintiff's ought not to h^ve or niaintain their f^id a^eii a- j 
^ainft him| becaufe he faith, that oi> the 4ph day 8f July in the 
year of our Lprd^ ^77!^^ ^t^d ftopi thence contin»aily aftcrwardi 
iinto the thirtieth day of Noyembcr, in the year gf our Lor4 17821 
fhere was an open war between the king of Great- Britain and theU-j 
nited Stages of America| and that pn the faid fourth day of July, 
in the faid year of our lord 1776, the aforefaid pl^iinti^s, andcidi 
pf them were reiidents an^ inhabitants of this ftate, and contimoedtQ 
^:efide^ and inhabit within the ikme, jintfl the twentu:th day of OAc 
ber, in the year of our lord 1777 ; on which faid twentieth day of 
O^ober, the faid plaintiffs withdrew th^mfclves, and each of them 
withdrew himfclii from this ftate, and from the United States of 
America^ to twity at the county of Halifax Jnthis ftatjc ; andcontinor 
ally aftcr>yards, from the day laft aforefaid, until the tern^batioQ 
of faid war, the (aid plainti^s and each oifthem, refided beyond the 
limits of th*^ f^i^ United States, under the fovereignty and jurif- 
di^ion of the faid king, owning and acknowledging their allegi. 
ance to him, and during all th,e time laft aforefaid the faid plaintifi 
pr either of them, did not return into this ftate to he admitted as 1 
citizen or citizens thereof; a^id that during the tinjc of the faid 
^ar, i)etween the faid king of Great- Britain an^ tl^e fajd Unicd 
p^tcs of America, by a certain *a^ of the General AffemWy, held 
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iititilifzxy datlic eighteenth day of Oftoter/in Ac yedrdf Otff 
Lord 1 779, entitled, " an aa to carry into effea an aB pajjed at Nrw* 
hfrnintheyeffr \^'l']i entitled^ an da for cmfifcat'wg the property of 
allfuch per/am as are tnim'tcal ta this or the United States^ and offucb 
ferfoKS dsjhall not <witbin a cdrtdin time fber/tn mentioned^ appear and 
JiAmit to tbeftaiey i»hether they flf all he reciwed at citizens thereof f 
andof/iab perfons as Jhall Jo appear ^ and Jballnot he admitted as citi^ 
UHiy and for other purpojes therein mentioned," ixfciting that whereasr 
itiscnaded by the afotcfaid aft paffed at Ncfwbern> in Novembcf 
(»c thoufand fevcn hwidredand feventy feven, that all the lands^ 
tenements and hereditament*, rfnd moveable property within thii 
ftate, and all and every right, title and intefcft therein of which.aiqr 
perfon was feized or poffeffed,- or to which any perfon had title, ort 
the fourth day of Julyy in the year 1776', who, eta the faid day wasi 
ibfent from this ftate, and every part of the United States, or whd 
has withdrawn himfelf ffonl this or any of the United States, aftcf 
the day aforefaidy and ft^l refldes beyond the limits of the United 
States, ftiall and are hereby declared to be confifcated to the ufc of 
thb ftate, uniefs fuch perfon,- (hall at the then next General AiTem^ 
bljr, whkh fhould be held after th^ firft day of November, in the ycaf 
1777, appear indbe admitted tdthe pri\ilege of a citizen of 
this ftatey and reftofed to thepofleffion of property which to him 
6ncc belonged within the fame ; and whereas divers p^rfons who 
come within the dcfcfiptions of the aforefaid fccited aft, had failed 
ofneglefted to appeaf befo!^ thc^faid General Aflbmbly as laft men-^ 
tloned, or at any General AiTenfbly flnce, and fubmit to the ftatd 
whcthef they (hould be adnaittcd i% citizens, thereof, and reftored to» 
the poffcffions which to then once belonged, whereby fuch certaiti 
perfon* therein after' mentioned had clearly incOrredand become lia- 
ahlc to the' penalties Of the aforefaid firft recited aft : in confideratiwt 
thereof^ by the authority erf the fame General AHembly, it wa§ 
therein enafted, thstt all the lands, tenetnents, hefeditstments and 
pctfonal property within this ftate, ofdivefs perTons therein parti- 
ctdarly named, and anitohgft others of John Hamilton and Anhibali 
Hamiltony hy'tht mints of Join HamilUn and J rchiba/d Hami/tortf 
latt of Halifax, and of all others coming \Vithin the me2inin|( of the 
faid confifcation aft^ arid of that aft paffed at Halifax, and all and 
every the right, title and intcref!, wliich all, or each of the pcrfona 
aforefaid may have had therein, on the faid fourth day of July iii 
thcyeaf '77^> ^^ at any firae fince (hodld be, and were thereby, de- 
clared to be confifcat^d fvrlly arid abfolutely forfeited to this ftate, and 
Should be vefttfd in the hands of commiflioners as in the faid aft di- 
refted to be appointed for the purpofes then; in after mentioned* 
And by the authority of the fame General Aflembly, it was further 
\ therein enafted that cOmmiffionef s fhould be appointed, by the coun- 
i ty court in each county, who ift their rcfpcftive counties (hould have' 
full power and authority, to take poffelfion of all lands, tcnenacnta, he- 
xeditaments, monies, debts, whether duebyjad^ment^bpnd^ bill, note^ 



aecoiAtj or othcfwifc, and all other pcrfonal property of the pcrfoa 
aforefaid^ b the name and for the ule of the ftate, which thereby 
were declared to be forfeited to the faid ftate, and give receipts and 
difcharges which (hould forever indenanify all pcffons dciiverirgor 
paying ^ fame, their heirs, executors or adrainiitrators, againtt asj 
niture claun, for the articles or money, mentioned ia fuch receipts 
or difcharges. And by the authority of the fame General Aflfemblj, 
it was therein further enaded^ that the faid commiilioDers might of. 
der the feveral conftables to Aimmon any of the inhabitants in their 
refpeAive counties to appear before them, at convenient times acd 
Tilacesy to render on oath an account of fuch forfeited property, acd 
Jut they, or a majority of them being prefcnt, fhould adminiilrf 
on oath or affirmation to the inhabitants lo appearing, whereby etd 
inhabitant, rendering an account, ihouldfwcar, or affirm, that tk 
account by him rendered, contained a true and full account to the 
beft of his knowledge, of all the lands, tenements, hereditamenrs, 
debts, monies, and all perfonal property in the county or elfewhei^ 
which belonged on the fourth day of July, in the year of our lord 
1776, to any of the (therein) before mentioned perfon or pcrfons, or 
* any time fmcc, who came within, or are included Ijy the defcriptir 
ons,or either of them, recited in the faid aft or the confifcation afl/ 
paiTedat Nrwhern, in the year 1777, and that he had not difpofcd, 
or parted with the fame, or any part thereof, to elude or evade the 
intent and meaning of the confifcation ad, or of thkt a^ pa^ed at 
Halifax t and further that the faid account contained, to the beft of 
his recoUedion, the full amount of all and every fum, and fams of 
money which then were by him due, and owing to any fuch pctfon 
or perfons, including intereft,- if any ducyby bond, note or account, of 
hy virtus of any truft whatever ; and if any perfon fummoned asa- 
forefaid, (hould fail to appear, or appearing, fhould fail to render 
an account as above mentioned, on oath or affirmation, as the cafe 
might be> in fuch cafe the faid commiffioners or a majority of them 
fhould have power to commit fuch perfon, if prefent, to clofe gaol 
until he or (he (hould comply with the law ; and if abfent, fhooid 
iflue a warraat, dircfted to any Sheriff or Conftable, to apprehend 
and bring fuch abfent perfon before them, at any place, on a futuwf 
day, when, if he or (he fhould refufe to render an account on oath or 
affirmation as aforefaid, he or (he (hould alfo be committed to clofc 
V gaol, until he or (he (hould render an account on oath as aforefaid \ 

and tlie faid commiffioners were thereby invcfted with power to ad- 
minifter the oath, ifTue warrants and make commitments in manner 
aforefaid. And the faid commiffioners were thereby invefted with 
full power and authority to demand, make diftrefs for, and receive 
all fums of nwney due and owing by the inhabitants of their rcfpec- 
fiire counties, and declared forfeited by the faid aft, and were there- 
by made liable to account for the fame to the public treafurers of this 
ftate. And the faid John Eaton further faith, that on the day of 
the making of the aforefaid aft; paffcd at Halifax i and alfo froaitke 



'""'*"^ - ■ ' -^ 



I - , . 5 

d*y of the date of the fttid writing obligatory, afid from thence ccn* 
tinually afterwards, until this prefent day, he, the faid Joint, hath 
been an inhabitant of the faidftate, being and reilding within the 
fame, u nvit, at the county of Halifax aforeiaid, and that after the 
majdng of the aforefaid a^ pa0ed SitNuii/bx, the court of pleas and 
^uartcf feffion« for the faid coanty^ held for the faid countyy at the 
town of Halifax, in the faid county, on the — day of — — in the 
ycai; of our lord 1780, duly appointed Samuel IVeldw^ WUltam 
WoQting and William Mimtfort, to be commiffioners for the purpofe* 
afercfaid, in the faid aft exprciFed, for the faid county of Halifax ^ 
who then and there accepted the appointment, and having^duly qua^ 
lifi^d themfelves for the fame, by performing and complying with 
the feveral requifites by law prescribed in fuch cafe, then and there 
took upon themfelves the exercife thereof : and that the faid com- 
mifficMiers, after their appointment and qualification as aforefaid, can* 
fed the faid John Eaton to be fummoaed according to the direftions 
of the aforefaid aft, to appear Wore them on the fifteenth day of A- 
pril, in the year of our lord 1780, in the county aforefaid, to give 
k oa oath> an account, among- other thi»gs, of all and every the 
fam and fums of money as aforefaid, by him due and owing to the 
[petfons aforefaid ; whereupon the faid John Eaton, then and there 
'apljeared before the faid commiflioners and render^'d to them, oa 
ioath, an account of the fumef /. 460, being the principal and in- 
tcrcft then due, in the faid writing obligatory above fpecified, and 
that afterwards, to nvit, on the fame day and year laft aforefaid, in^ 
thecoiinty aforefaid, that he, the faid John Eaton, by the commif- 
fioners aforefaid was required to pay them the faid fum of four hun- 
dred aind fixty .pounds, according to the direftions and intent of /thr 
aft aforefaid ; and that he the faid John Eaton the^eupon^ then and 
there, paid to the faid commiflioners the aforefaid fum oi£, 460,, 
bdbg the whole fum mentioned in the condition aforefaid,, and ail 
th^ intereft therefore then due : and that thereupon the faid commif* 
fioners, then and there, made and delivered to him the faid Johir 
E^to^, a receipt anddifcharge of and for the fum aforefaid, by him 
paid as aforefaid, according to direftions of the aft aforefaid : and 
this he is ready to verify. Wherefore he prays judgment, whether , 
the faid plaintiffs ought to have or maintab their faid aftion agair ft 
him ; together with this, that he is ready to verify that the faid Joti$ 
Hamilton and Arebihald Hamilton above named in the faid declara- 
jtion^ and the faid John Hamilton znd Archibald Hamilton, in the 
aforefaid aft of the faid General Affembly like wife named^ are the 
fame amd not different perfons. 
k 

1 Us ANI> the faid John Eaton forther faith, that the faid JoBm 
Hamilton and Archibald Hamilton ought not to have and maintain 
[their faid aftion agaim him, becaufe he faith that on the fourth d'*j 
w£ Ju{^, in the year of our lord 1776, and continually afterward^ 
Hmtil the thiid day of Se/ttmhip in the year of our lord i jSz, a war 
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was profccated and carried! on sigainft the Uuifed States of Am^tici 
by tic king of Great Britain : And that in the time of the continu-^ i 
ance thereof, by a certain a^ of the General Aflcmbly of the ftatcf 
of North-Carolina, held at NefWherni on the fifteenth day of Noj 
vemher, in the' year of our lord 1777, it wa* amongft other thing; 
cnaded by the authority of tl^e fame Gsnefal Allembiyy that all thcf 
lands, tenements, hereditaments and moveable property^ within 
t^h faid ftatey and all and every righty title, and jmtereil therein, of 
uiiich any j^erfon was feized, or to which any perfon had title on 
the fourth day of July, in the year of our lord 1776, who, onth^ 
i»r)rcraid day, was abfent from the faid ftate and e^y^jy part of the 
United Stales, aud who then was ftiU abfent from the fame,' and 
then at any time during the war had attached himfelf to, or aided 
or .iVtted, the enemies of the faid United States j or who then had 
v/Kh(^rawn himfelf from the faid Hate, or any of the United States^ 
a:id '.vliO then refided beyond the limits of the faid United States, 
fliould be and are thereby declared to be confifcatcd to the ufc of 
the faid Hate, unlefs fach perfons fliould at the next General Ailero* 
bly, which fhould be held after the firft day of Oftober in the yeafr 
1 778, appear and be by the faid AflTcmbly admitted to the privilege 
oi'a ciiizen of this faid Hate, andreftotcd to the pofleffion and pro- 
per* y wiiich to him once belonged within the fame. And tht faid 
;; ,:••/ Eafon further faith, that afterwards, by on^ other aA of the 
Gv/xril Affiembly of this date aforefaid/ held at i/^/^^^, on tht 
ci;;: t^cnthday ofOdober, in the year ofouf lord 1779, ttfciting 
tlu! act laft aforefaid, and that whereas diVefs perfons, who come 
VA * Lhin the defcription of t-he alforefaid recited aA, had failed or ne- 
gLded to appear before the faid General Affembly as therein men- 
fi^np(^, or at any General Aflembly (then) fmccand fubmit to thef 
it.iT. whether they fhould be admitted a» citizens thereof, and ref- 
ti. i:d to the poffeffions which to them once belonged, whereby fuch 
o.-vtaiii perfons in the faid laft mentioned afty thereinafter mention^ 
€d had clearly incurred and became liable 10 the penalties of the a- 
forefaid firi't recited ad, in cenfideration thereof/ it wasena^d hf 
tie authority of the fame General Affembly^ held at Halifax as a-- 
forefaid, amongft other things, that all the lands, tenements^ he. 
reditamevits and perfonal property within the faid ftate, of divcrj 
perfons in the faid laft mentioned ae\ named, and amongft others,* 
of John Hamilton and Arcbihald Hamilton y then late of Halifax y 
aad of all others who then came within the meaning of the aforefaid 
a(tt iirft above mentioned,, and of the faid laft mentioned afl, andaK 
anvi every the right, title, and intereft,' which all or each of the 
p'^rfons aforefaid m-ay have had therein, on the faid fourth day of 
July, 1776, or at any time (then) (mcfe, ftiould be and, thereby arc 
declared to be confifcated, fully and ahfolutely forfeited to the faid 
fu::e, andftiould be vefted in the hands of commiiTioners as thereia 
oi reeled to be appointed for the purpofe therein after meatroned : and 
it was thereby further enadted^ that commiflioners fliouid be ap^ 
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|jdintcdi)y the county court in cadi county, mho fhouH have full 
power and authority to take pofl'elfion of all lands, teneine^^ta, he* 
leditamehts, monies, debts, whether due by judf^mentj b^md, ';;:;, 
note, account or otherwife, and other perfonal property rf tliL * ?_r- 
fons aforefaid, in the name and for the ufe of the faltl fir te, whicH ' y 
the faid 3^ were declared to beforfeited to the fa id ft jt .irsj i^.^ .1 
f'inje receipts and d'lf charges which Ihouldyori^r.vr unhm tj ^.d ar iu?c 
;the perfons delivering or paying the fame, their hcif^, pyre .oit, 
^nd adipiniilrators, 3gainft any further claim for ^\'^ :^nV}t* otuk.- 
p&y mentioned in fuch receipts or difcharges. / i^d r>e laii Jjh^ 
Eaton further faith, thajt in the time when the faid uar y^WB y^t ci ..- 
tinuing, and upon the faid fourth day of July, in thf^ yrar .T zur 
lord 1776, and continually afterwards, until the time of cl^nir de- 
parture from this ftate, herein after mentioned, ihi f: ;d iiJ^nifiii^p 
p the faid declaration named, were refidents, an J eacb ofrhcm, ia?.s 
^ refidcnt, inhabiting and refiding within the Hmirs of the ijid ftate 
pf North-Carolina, to nv'ity in the county of Halifax, and d^;;c ...ey 
jhc faid plaintiffs whilft the faid war was \et continuing, am' afitr 
the faid fourth day oiF July, in the year of our lord 1776, ar.u bi- 
jbre the ip^ing of the faid ads herdin before nentii^iu'd, or eitf t r 
pf theni, //'<7/ tsto/ayf onthefirft day of September ► in :h year of 
Qur lord 1777/ at the county of Halifax aforrfiiii, did withdraw 
theiuielves, and each of them did withdraw bimfblf, from thi.. faid 
^te, and that they the faid plaintiffs, and each of them, at x\z lVx>f^ 
ief the ojakingofdicfaidfirft mentioned ad!, and nlfo nc the tir-*' of 
^e faid laft mentioned ad, and each, of them, refidcd eyond the 
Umits of the United States of America, and that dry t^r fru'd fitln^ 
jtifis ox cither of them, at the time of the making <jf t) r aforefaid laft 
mentioned ad, had not, nor had either of them, app-arird btfore a- 
9y .General AffcmWy of the faid ftate, to be admitted a citizen 
or citizens thereof and to be reftored to the pofl'i.fiion and pro- 
perty which to them once belonged within the fame ; nf r had 
the faid plaintiffs, or either of them, after their departure from 
tliis ftate as aforefaid, ever at any time thereafter, been ad^ 
laitted as citizens thereof, and reftored to the poi^cffion atiil property 
which to them once belonged as aforefaid. A] id the faid JcbnEa- 
tQH faith, that at thctime of pafting the ads herein beijiir ment'on- 
ed, and each of them^ andlong before that timcj iW h *^fijy^ fromi 
the day of the date of the writing obligatory aforefi Id, aniil the 
pjcfcnt day, that he thefaicl John Eaton hath beeii con rinuaiJ van Jn- 
lubitant and refident of this ftate, dwelling and rpfiding within the 
fame, to rufity at the county of Hirfifax aforefaid. And fo the faid 
John Eaton faith, that by reafon of thepremifes, andbyforce of th« 
ads of the General Affembly in fuch cafe made and provided, the 
debt a^^refaid in the declaration aforefaid, and in the' writing obli- 
gatory aforefaid above fpccified, hath been and/i nonv confijcuted and 
/uHy and ahfolutely forfitted to and veftcdin the faid ftate : and this 
' lie.it xeady ^0 y^fy, Whcrrfotc he prays judgment whether the 
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was profccated and carried on dgainft the Uuifea States oF Am^lic^ 
by t4jc kiiig of Great Britain : And that in the time of the contiDu. 
?ncc thereof, by a certain aft of the Gciieral Aflcmbly of the ftate 
of North-Carolina, held at Keiuhernf on the fifteenth day of No. 
vemHer, in the year of our lord 1777, it was amongft oeher thingj 
enaflcd by the authority of the fame General Aflembiyy that all tiie 
la:i:1:., tenements, hereditaments and moveable property^ withia 
t^h laid ftite,- ami all and every right, title, and intersft therein, of 
\\ jlch any prfon was feized, or to which any perfon had title a 
tiiC fv^urth day of July, in the year of our lord 1 776, who, ontfe 
i'.'vT'^iaid day, was abfent from the faid ftate and every part of the 
i nltei Stales, aiui who then was ftill abfent from the fame, and 
then :\t any rime during the war had attached himfclf lo, or aided 
or /.^^trecl, the ciwrnics of the faid United States ; or who thenliad 
■»v»ch'^''iHii himlVli from the faid Hate, or any of the United States, 
and who then refided beyond the limits of the faid United State% 
OkvjicI be and are thereby declared to be confifcatcd to the ufe of 
the faid flate, unlefs fach perfons ftiould at the next General Afleoi. 
blv, which Ihouid be held after the firft day of Odober in the year 
I 77S?, 3pp'!:ar li^A be by the faid Aflfembly admitted to the privilege 
ol u cidzen of this faid Hate, and reftored to the poffei^a and pro- 
jv I* y wiich to him once belonged within the fame. And the faid 
V /::>! Eaton further faith, that afterwards, by on^ other a^ of the 
G -( 1 tl Aflembly of this date aforefaid/ held at i/tf/^/^ry on tte 
C!;;:r"':nthday ofOAober, in the year ofoui' lord X779> tietiting 
X.W ad laft aforefaid, and that whereas divefs perfonsy whocom^ 
v^ ihin the dcfcription of the aYorefaid recited aft, had failed or ne- 
gL-tcd to Tippear before the faid General Aflembly as therein mcni 
rhn^.^, or at any Geaeral Affembly (then) finceand fubmit to the 
fL-. v^hcrher they (hould be admitted a»cttizens thereof, and ref- 
Xi-vA Lo the poiTeiTions which to them once belonged, whereby foch 
t .;raia perfons in the faid laft mentioned afty thereinafter inehtiooj 
t'i had clearly incurred and became liable 10 the penalties of the a- 
lorefaM firit recited ad, in confideration thereof/ it wasena^d by 
t^t- authority of the fame General Affembly^ held at Halifax as a- 
forefaid, amongft other things, that all the lands, tenements/ be. 
redi tarno its and perfonal property within the faid ftate, of divers 
perfoiis in the faid laft mentioned aft named^ and amongft others, 
of yohn Hamilton and Archibald Hamilton,' then late of Halifax^ 
aiid of all others who then came within the meaning of the aforefaid 
ztv Mrft above mentioned,, and of the faid lafb mentioned aft, and all 
aiiJ every the rl^ht, title, and intereft,^ which all or each of the 
p^rfons aforefaid may have had therein, on the faid fourth day of 
July, 1776, or at any time (then) fince, (hould be and, thereby art 
fkcJared to be confifcated, fully and ab/olutely forfeited to the faii 
f - te, andlhouid be vefted in the hands of commiiiioners as therein 
dircvfle d to be appointed for the purpofe therein after meatioaed : and 
it was thereby further eoafted^ that comiaiflionersr fliouid be ap^ 



|H3intcd4)y Ac county coort in cadi county, m^o (hoold have full 
power and authoiity to take poflelfion of all lands, tenements, he, 
peditamehts, monies, debts, whether due by judgment, bond, hiil, 
note, account or other wife, and other perfohal property oi the | -.r- 
fons aforefaid, in the name and for the ufe of the (aid Rate, wh ic^ \y 
the faid 3^ were declared to be forfeited to .the faid fta ^- and th. •. . d 
p'i^e receipts and di/charges which ^oyjXdforfver tndcmr't'y ?..c[ ac:;uic 
Ihe perfons delivering or paying the fame, their heirs, eyec- oxt, 
f nd adipiniftratqrs, iigainft any further claim for the article; oriiic- 
&ey mentioned in fuch receipts or difcharges. And tKe faii J^ih-L 
'Baton further faith, that in the time when the faid war was yet cc- 
tinuing, and upon the faid fourth day of July, in the year of cur 
lord 177J6, and continually afterwards, until the time of thctr de- 
Darture from this iiate, hcjrein after nientioned, the faid plamtiifs, 
in the faid declaration named, were refidents, and each of r hem, was 
^ refidcnt, inhabiting and refidmg within the limits of the faid ftaie 
pf North-Carolina, tonv\ty in the county of Halifax, and that :ney 
J;he faid plaintiffs whilft the faid war was yet continuing, an(l after 
j(Jic faid fourth day of July, in the year of our lord 1776, and be- 
Jbre the ip^ing 6f the faid afts herein before nientioned, or eit?er 
pi then* , that if to/ayf on the firft day of September, in th'j yeaj of 
cur lord 1777, at the county of Halifax aforefaid, did withdraw 
themfelves, and each of them did withdraw himfelf, from this faid 
J^ate, and that they the faid plaintiffs, and each of tliem, at the ti ^;e 
©f the ojakingof the faidfirft mcntiohed aft, and alfo at the txr^': (^i 
iihe faid laft mentioned a^j and eaclx. of them, redded beyond the 
limits of the United States of America, and that tliey the fam nbin- 
jtiffs ojTeithcjf of them, at the time of the making of the aforefaid laft 
mentioned ad, had not, nor had either of them, appeared before a- 
my .General AffcmWy of the faid ftate, to be admitted a citizen 
QX citizens thereof and to he reftored to the poffefTion and pro- 
perty which to them once belonged within the fame ; nor had 
the faid plaintiffs, or either of them, after their departure from 
tliis ftate as aforefaid, eyex ^t any time thereafter, been ad- 
mitted as citizens thereof, and reftored to the polfefSon and property 
which to them once belonged as aforefaid. And the faid JohnEa^ 
/9» faith, that at the time of pafTmg the a6ls herein before mention- 
ed, and each of thcm^ and long before that tim^y that is to fay, from 
the day of the date of the writing obligatory aforefaid, until the 
prefent day, that he thefaift Job ft Eaton hathbcen continually an in- 
luibitant and refidcnt of this ftate, dwelling and rgfiding within the 
fame, to fwit^ at the county of Hirfifax alb re faid. And fo the faid 
John Eaton faith, that by reafod of ttepremifes, andbyforce of th« 
aftsof the General Affembly in fuch cafe made and provided, the 
debt aforesaid in the declaration aforefaid, and in the' writing obli- 
gatory aforefaid above fpccified, hath beeh and/i ntnv confijcuted and 
fulij and abfolutely forfi'tted to and veftedin the faid ftate : and this 
'Jsc.wxcady^o.v«ify, W-hcrefoxehc pjrays judgment whether the 
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laid J§hM HamiiioM w^ Archibald Hamtltmt ought to hsTe or mj 
tain their faid a^ioQ againft him : together with this, that be 
faid John Eaton is ready to rerify that the faid John HamUf&n \ 
Archibald Hamilton inio th^ faid declaration, and the faid Johnl 
milton and Archibald HamiUon likcwifc above named herein, and 
fo in the a^ aforefa|d| pai&d at Halifax, are the fame and pot 
ferent |)erfon8. 

III. AND the faid John Eahn, for further plea in bar, M 
that by the aforefaid a^, palTed at Halifax, reciting that wheit 
many perfons, who before that time refufcd to take the oath of J 
Icgiance to the ftate, and were compelled to leave the fame, in coi 
feqaencc thereof, by virtue of an aC\ of Affcmbly, paijfcd at Ne* 
Ifr^in April, in the year of our lord lyTJ, entitled, ^ur aSfwk 
ilar'tng ixihat crimes and pra^ices againfi tht fiate Jball be trea/on, ai 
nuhatjhall be mifprifion of treajony and providing punijhmentf ade^uk\ 
to crimes of both clajfesf and for pre^'enting the dangers nuthich may»»\ 
rfefrom perfons diJaffeHed to thefiaUi and of another aft pafled at Hm* ' 
btrn^ in November, in the year i777> to amend the aforefaid ad, 
L»;i lailed or negleded to fell or convey their real eftatcs, agreea- 
ble to the faid afts, and to appoint lawful agents and attomies to 
receive and give difcharges for debts due and owing by the inhabit, 
ants of the faid ftate, to perfons who fo departed therefrom, wjie/c j 
^y many lands of the perfons laft defcribed, were them y^tindifpof' I 
ed of, and dill continued to be and remain to the ufe of thcCame, 
and many well meaning people were defeated of an opportuniiy to 
difcharge luch debts due as aforefaid : in confideration thereof^ it was. 
I&na6ted, tha( all fuch lands of the perfons defcribed in thefe faid Id 
recited a6ls, which had not then been fold and difpofed of bona JUe, 
for a valuable condde ration, aftually paid, and all debts, money sukI 
pcrfonal property belonging to the fame, then not yet coUe6ted and 
Appropriated, according to the diredions-of the faid afta therein re- 
cited, (houldbe, and thereby were declared to be, forfeited to the 
aiPorefaid date, and the commillioners aforefaid, were thereby <li- 
irefted to proceed on fuch real and perfonal eftate, in like manner ai 
pn the eftate of the perfons therein firil mentioned, ai^y thing cod* 
gained in the faid recited afts, to the contrary notwithftanding. 
^nd the faid John Ea$on^ further faith, that the faid plaintiffs, and 
each of them, before the making of the faid ai^s, pafled at Halifax, 
had refufed, and each of them had refufed, to t/d^e the oath of allC' 
giance in the faid firft rpcited afts prefer ibcd, that is to fay, on 

fhe — day of——, in the year of our lord, 1777, in the 

ftate aforefaid > at the county of Halifax : and that therefore, tbey 
the faid plaintiffs were compelled, and each of them was compelled, 
to leave the faid ftate, by virtue of, and in purfuance of the firft of 
the faid recited ads ; that ii to fay, at the county of Halifax afore- 
faid ; and that they the faid plaintiffs at the time of the making, 
^f xl>e faid ad, pafled at HalifaX| had not ap|K>iate4 «nj lawfid a- 
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fpntj or attornics, to receive and rive difcharges for the debts 
he and owing tp them, from the inhabitants of the ftate aforefaid. 
I And the faid ifohft Entofty further faith, that he the faid John Emiou, 
[ ?t the tine of the maki-.^g of the aforefaid ad, pafled at Halifax, and 
I' continqaliy before that time, from the day of the date of the vrit- 
I ing obligatory aforefaid, had been an inhabitant of the aforcfiiid 
^ ftare, living ^nd refiding within the fame, •/• w/, at the county of 
[ Halifax aforefaid. And lo the faid J^btt Eaton faith, that by means 
* of the premifes, and by force of the afts of the General Aflemblypf 

the ttate aforefaid, in fuch cafes made and provided, that the debt 
\ af >refaid, in the declaration aforefaid, by the faid John and 
I Archibald Hamilton denaanded of him was, and is, confifcated and 
I fully and abfolutely forfeited to the aforefaid ftate of Ndrth-Caroli- 
I na, and this he is ready to verify. Wherefore he prays judgment 

whether the faid John Ham'^hon and Archibald Hamilton^ oaght to 

liave or maintain their faid a^ion againft hinu 

\ IV. AND the faid John Eaton, for further plea in bar, faith, 

that by the aforefaid aft, pafled at Halifax, reciting that whereas 
' many perfons who, before that time, refafed to take the oath of al- 
legiance, to this ftate, and were compelled to leave the fame, ia • 
confcquence thereof, by virtue ofanaft of Aifembly pafled at New. 
■ hern, in April, in the year of our lord, 1777, entitled, AnaHfor 
ieciartng ivhat crimes and praS'tcei againji tht ftate y Jhall he tr^a/on^ 
and fwhat mt/prj^ n of treajony a^d providing punijhment adeqaatf t$ 
frim^s of both clajfesy and for preventing the dangers *which may apft 
from perfons dij^eHed to the ftate ; and of another aft, pafled at 
Ne'wherny in November, in the year 1777, to amend the aforefaid 
aft, had failed, or neglefted, to fell or convey their real eftates, a. 
greeable to the fifiid afts, and to appoint lawful aeents and attomies 
to receive and give difcharges, for debts due and Owning by the in- 
habitants of the faid ftare, to perfons who fo departed therefrom^ 
whereby many lands of the perfons laft defcribed were then yet ttn- 
difpofed of, and ftill continued to be and remain ^o the ufc of the 
fame, and many well meaning people were defeated of an opportuni- 
ty to difcharge fuch debts' due as aforefaid ;, in conftderation thereof, 
it was enafted that all fuch lands of the perfons defcribed in thefe 
faid laft mentioned afts which had not then .been fold and difpofed of 
Una fide for a valuable coniideration aftually paid,, and all debt«g,mo- 
ney and perfonal property belonging to the fame, then not yet col- , 
lefted and appi:ppriated, according to the- direftions of the faid.afts 
therein recited, ihould be and thereby were declared to be forfeited 
to the aforefaid ftate,. and the commiffioners aforefaid, weretl^ercby 
direfted to proceed on fuch real and perfonal eftate, in like manner, 
as on the eflate of the perfons therein firft mentioned ; any* thing con- 
tained in the faid recited afts to the contrary notwithftanding. And 
the faid John E/r/ow further faith that the faid plaintiffs-, and each of 
. B 
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• them, before the mAingf of the faid aft$, paflScd ai Halifax, hadre 
fufedand each of them had r^fufcd |to take, the path of aljegiancc/i 
- the fslid firft recited ads prefcribed, that is to fay ^ on the -- day c 

> in the year of our lord 1 77 7, in the ftate afof efaid, atthc .coub 

tj of Halifax, and that theretfre ,they the faid plaintiffs were com 

pellcd^ arid each of them W^^ coijapelled to leave the faid Itajte, b; 

Vtlrtue of and iii purfuancc of the firil of the faid jrecited a<fts* tht i 

• u fay^ at the county of Halifax afof efaid^ and that they the f^« 

plaintiffs, at tlie time of the malting of the" faid adi paffed at Hafi 

fax, had not appointed ;aiy lawftil agents or Iixtornjes, to J3cccif 

andgiyc difcharges, for "the debts d^e and owing to them f^om tin 

inhabitants of the (late afore faid : ^nd the faid "^ohn Eaton y furtiq 

failh, thathp the faid John Eaton j ^t the time o^ the making of dl 

i^lbrcffaid ad, paffed at Halifax, and con^nually before that time, froU 

the day of the date of the writing obligatory ^forefaid, had been an in 

. ii^bitant of the aforcfaid date, living and refiding wirhin the fame, t\ 

w//,*aV the county "of Halifax afprefaid. 4^d fo the f^id Join$ Eatu 

faith, that by means of tlie premifes and by fore? of the ^fls of the (^. 

heral'Affembly of the ftate afoxefaid, in fijch cafes made and providedj 

that thedebt aforcfaid, in the declaration aforefaid, by ihe faid JA 

HamUtoft arid Archibald Hamilton demanded of him^ was, and is con* 

£i<:ated, and fully ^nd abfolutely forfeited, to fhe afoyefaid ftate d 

North-Carolina : and thi? he is ready to verify. Wherefore he prid 

Judgment, whether the t2\^ John Hamilton 2r,^ Archlhaid Haml^ 

jbu|;ht to have or maintain their faid adlion againft him. 

JOHjM HAYWOOp^ /ro D^/. 

% t t h I c ^ y I o "^ ^* 
I. AND the faid Archibald and John Hamilton ^ as tp the plea of th 
faid John Enion \iy\(vai firfi aboye pleaded in bar ; fay that thcyi 
, hy reafonof any thing in that plea alledg^td, ought not to be barrd 
from having or maintaining their fi^id a^pn thereof againft him. Bci 
caufe, protcfting that, that plea and the matters therein con taind 
are not fufficienrin law to bar the falvj ^rcblh^^ld and John Hamiltoi 
from having or maintaining thcij: faid adion againft t)i.e faid Jobi 
Eaton ^ for replication they, the faid Archlpalfl and Joiin H(fmt/tvif faj 
that true it Is that, on the faid fourth day of July, in the faLd yca| 
5 776, and from thenoe continually afterwards, ' until thp (aid thirty 
eih day of November, in the laid year 17??^ there was an o|)d 
war between the faid king of Great- Britain and the United States' oj 
America aforefaid, and that on the faid ifpurth dav of July, in thj 
iaid year x 776, the faid Archibald and John Hamilton were reiidenflj 
and inhabitants, and each of them was a rcfident and inhabitant a 
this ftate, and continued to rcfide and inhabit within the fatid 
jonril the fa/d twentieth day of OQobcfi \n the year 1777 aforcf^ij 
Yet the *\\A Archibald KTi6. Join Hamilton fuiihtr fsiy that, by an k^ 
pude and provided in a General Affembly of the ftate of Nor th*Car<;i 
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Jic:l,i>fgun and held at Ne*wbem aforefaidy in tbe faid ftateofNorh- 
e&roiinay and now in the diftridt of l4of th.Carolba^ aii4 wiAih the 
^janfdidiion of this court, after the faid fou/tli day of Jal^, in the 
^year 1776 aforefaidy and before! the time 6f making iXie faid writ- 
ing obligatory^ (tonx)\t) on the eighth day of ^AjrtHh-tht year' 
ri777 atoj^cfaidy entitled; *'«« k3 declaring nvLiit cri^hifftd fra^icei 
' \*agai»fi tbt Jiate Jhall be treafon dnd *whai Jhkll hi mJfv\B^if tredfoii 
\ " and providing punyhmenti adequate to crime's tfbotbmjfesi and fit 
V^ pre-vent'mg the danger i ivticb may arife pn/H phrfons di/tifftAed td 
\^^ the fiate^** (amonc; other things) it i» en^Aed/by the authority of 
fthe fame General Affcmbty, that all thd ihenlate officers of the king 
\p£ Great. firitaiii, and all perfdns (cjuakers ext^pt^} being fabje^ 

ethc faid ftate, and then li vin|; therciii, or who fhould thtreaft^f 
me to live therein, who had traded immediately to Great- Britain 
^r Ireland, wittip ten years then laft pal!, in their own right, 6t 
'Idedas ftorekeepe^'s, favors or aeeiits hei^^, of in any of the Uni« 
f^ States of America, for merchants fefiding in Great. Britain or 
^Ireland, fhould take a certain oath of abjuration a'Mdlegiafice there, 
in mentioned^ or depart but c>t the faid ftate : and It is by thefamd 
>tft provided that all and every fuch pcrfdn, and peffons, (hotild ha'vii 
►liberty, and that they migfit alfp nominit^ and appoint an attorney 
[i; attornics,' to fell aii^ difj)ofe of liii^ of thfeir eftates for his Or 
kbeir own ufe and benefit/ as by the fame i6i (almon? other things) 
>iiiay more folly appear. And the faid Arcbltali ind Jobn HdmU 
t9a further fey that they, on the faid eighth day of April, In the year 
1.777 aforefaid,a^d long bcfore^then, were, and from f h6 tiiri^ of 
iheir nativities fefpeflivcly contmiially hitherto hav(5 been and ftSI 
arc, fuhjefts^of, and owing allegiance to, ffvc iaid king of Great-Bfi* 
tain ; and that thiy, the (aid Archibald kad JobM Hdmiiton, on <He 

fiid 
777, were mekhariii 
and copartners, living in the then ftate, aiid tofmcrly pfovinc^ of 
North-CarolinaLaforefaid^ and hacl within, and during the faldfpace 
often years laft paft,^ before the making of the Utat ad, traded im- 
mediately to Grcat-Britain, ftonj^itj^ at -^ — in their own fight, 
(tbat^ ts to Jay, X at the ftate of North-Carolina aforefaid, and now in 
the diftrift of Nofth-Carolina ^orefaid, and within the jufifdiaion 
of this court. And, after the faid eighth clay of April, in the year 
1777 aforefaid, atid before the faid twentieth day of Oaober in 
; the faid year 1777, (to ^Uj on the fame — day df in 'the 

(aid year 1777, at North-Cafoljna aforefaid^ now in the faid i if. 
\ tria of North-Carolina and within the jurifdiaionof this court, th^ 
iaid Jobn ^'»/«« *»iade his faid writing obligatory in the faid de- 
claration UKntioncd, and by the fame writing obligatory, he the 
'faid Jfihn i:^/««, .then and there ^^Siz/^ifcontfaaed thefaiddebtln 
•the fiijd declaration mentioned. Aiid tlie faid .fr^^•W^ and Jobi 
'namtltan further fay that, after the faid'cighth day of April in iu< 
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fawl year 1 77j/^^nd after the making of the faid writirg obliga. 
tory, /^/tf •tu^j) on. jhe faid, 'twentieth day ofOdcbcr, iji the year' 
1777 aforefaj^i they thcxfajd Archibald zxi6. John Hamdicfiy then 
being merc^aiitf apd copartners as aforefaid, and having lived, refi- 
dcd and inhabited,- and then living, rcfiding and inhabiting m the 
ftatc of NQrth4I);imlina aforefaid, in the manner herein before 
mentioned^ ^^{^i^ayjiig traded immediately to Great- Bri tain afojc- 
faid, within and during; ten years laft paft belore the making of 
the fame aft as aferofaid, and then being the fubjeds of, and owing 
allegiance to the faid king of Great- Britain as aforefaid* And the 
ftid John Eaton having contrafted the faid debt bona fide with the 
faid Archibald and John HamUt$n aforefaid ; and the faid Archibald 
and John Hamilton^ being creditors in that refpeft as aforefaid, did 
withdraw themfelves from the faid ftate, and from the United States 
of America aforefaid, and they, and each of them did remove and 
depart oat of the faidftate, (to^wtty) to Kurope, in conformity to the' 
tenor, true intent ^d meaning of, and in obedience to, the fame 
I^ft mentioned adl of the General Aflembly ; and continually J^fter- 
wards from the faid twentieth day of Oftober^ in the faid year 1777, 
imtil the termination of the faid war, the faid Archibald and 'jt.hn 
Hamilton refided bey ond the limits of the faid United States, under 
the fovereignty and jurifdidion of the faid King, owing and ac- 
knowledging their allegiance to him ;*and curing all the time laft 
aforefaid, they the faid Archibald and John Hamilton did not, nor ■ 
did cither of them, i[eturn unto the faid ilate to be admitted as ci- 
tizens or a citizen thereof. And the faid Archibald SLnd John Ha* 
milton further fay, that afterwards fuch aft of the General AfTembly- 
lidd at Halifax, on the eighteenth day of Oftober, in the year 1779 
aforefaid, entitled, an a3 to carry into effed an ad paffed at Netiv^ 
bem in the year 17771 ^^titledy an attj'or confifcating the property of 
all fuch pefons as are inimical to this or the United States f and of fuch 
ferfons asfiall not «withtn a certain time therein mentioned appear and 
fubmit to thefiate ivhether they Jhall be received as citizens there* 
of and of fuch pet fans aijhall fo a f pear and fi all not he admitted 
MS citizens, and for other purpofas therein mentioned, and for o-* 
ther purpojesy* was made as in the fame plea alledgcd, and 
that on the day of the making of the aforefaid aft^ at H^difax, and 
alfo from the day of the date of the faid writing obligatory and 
from thence continually afterwards, until the day of pleading the 
fame plea in bar, the faid John Eaton hath been an inhabitant of the 
laid ftate, being and refiding within the fame, (f tvit,) at the coun- 
ty of Halifax aforefaid, and that alter the making of the faid aft, 
paflcd at Halifax, the oourt of pleas and quarter-feffions for the faid 
cotinty, held for the faid county, at the town of Halifax in the faid 
county on the — day of in the faid year 1780, duly appoint- 
ed the faid Samuel Weldon, Wtlliam Wooting and William Montforty ' 
io be commiffioners for the purpofc aforefaid, in the faid aft cxpref- 
fed^ for the faid cooaty ot Halifax, who then and tbcfc acceptcA. 
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jthefaid appoinfmentj and faring duly qualified th^tTifclvcs for the 
fame, 1)y performing and complying with the fevcral requifitcs by 
i law prescribed in fuch cafe, then and there took upon themfelves 
I the exprcife thereof; and thalthc faid commifiicners, after their faid . 
i appointments and qualifications aforcfaid, caufcd the faid yehn EqU 
; enio be fummoned, according to thedire^icns of the afbrefaida^^ 
i in the fame plea in bar mentioned, to appear before them, on the faid 
; fifteenth day of April, in th^ faid year 1780, in the county afore^ 
i faid, to give in on oath an account {amongft other things) of all and 
every the fum and fums of money aforefaid, by him due and owing . 
to the perfons aforefaid : whereupon the faid John Eaton, then and there 
i appeared before the faidcommiffioners, and rendered to them on oath 
an account of the fum of four hundred and fixty pounds, being the 
principal and intereft then due dn the faid writing pbligatcty above 
fpecified<; and that aftetwards, (to ivitj on the fame dzy and yeai^ 
laft aforefaid, in the county aforefaid, he, l\\t{s\^ John EatoM, by 
the commiHioncrs aforefaid was required to pay them the faid fum 
of jf . 460, according to the direftions and intent cf the i.61 afoiefaid 
in the fame plea in bar mentioned : and that he the faid John Eat^ 
w thereupon then and there paid to the faid cemndiilcncrs the afore, 
faid fum of four hundred and fixty pounds, being the whole fum 
mentioned in the condition aforefaid, and all the intereft thereupon 
then due : and that thereupon the faid commiffioncrs, then and 
there, made and delivered to him the faid John Eaton a receipt and 
difcharge of and for the fum aforefaid by him paid as xdcrefaid, ac* 
cordiog to the diredions of the aft aforefaid in the fame plea in bar 
mentioned* Yet the faid ArcbihaU and John Hamilton farther fay, 
that by the definitive treaty of peace between the United States of 
America aforefaid and his Britannic Majefty aforefaid, made and 
done at Paris, after the faid fourth day cf jtly, in the faid year 
1776, and after the time of making of the faid writing obligatory^ 
and after the departure of the faid Archibald and John Hamilton, in 
conformity and obedience to the aft of the Gereral Affembly here^ 
in before pleaded, and after the paflingof the faid aft of the faid Ge- 
neral Affembly in the fame plea in bar pleaded, fto fxrltyj on the 
third day of September, in the year of our lord 1783, it is (among, 
other things) ftipulafed and agreed that creditors on either (idea 
fiiould meet with no lawful impediment to the recovery of the full 
value, infterling money, of all bona fde Athis theretofore contraft- 
ed, as by the fame treaty, (among other things) may more fully ap- 
pear. And the faid Archibald and John Hamilton ' further in faft 
fay, that they at the time of the making of the faid definitive trea- 
ty, and for a long time before then, ft9 nvitfj on the faid — day of 
in the faid year 1777, were, and from that fame day continu- 
ally hitherto have been, and Hill are, creditors of the faid Jeh» 
Eatony by virtue of the writing obligatory in the faid declaration 
mentioned, in manner and focpi as therein is declared, and on the 
fide of his faid Biitanaic Majefty/ within the true intent and mcao^ 
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ing of the faid definitive t^cAty, (that U to/ajj at tie ftitV df North*'' 
Carolina afnrcfaid, now in the diftrift of North-Carolina, and with-, j 
in the jarifdidionof this court, atid that they, the laid Archibald i 
and John HdmUton^ at the tinie of the riraking of the faid de^nitive 
treaty, at and before the pafling of the faidi ad of the General Af- . 
fembly in the fame plea in bar pleaded, and at and before the de-' 
parting of tfhefalid Archibald 2xt^ John Ham'tltonp in conformity to. 
the aCVof the Generail Aifembly hereirr before pleaded, by way of 
* r^ply, and ait andbtefore the time of the making or the faid writing, 
obligatory in the faid declaration mcntipned; and at and before tlie, 
time of the making of the faid act herein before pleaded, by way of 
reply, ahd on thie faid fourth day of July in the faid year 1776,, and 
long before, then and frora the times of their nativities refpe^ivc- 
ly, were, and froiTt thence continuidly hitherto have been, and 
fdli are, fubje(5ls of his faid Britannic majeftyy t>winrg and aK:know. 
ledging their allegiance and obedience to himv And that the faicf 
d^bt, in the faid declaration mcntionedy wa« contrafted» and the 
faid Writing obligatory therein aifo mentioned m^dc ^nd esCecuted. 
by the faid John Ea^on, bonaftde^ before' the time of the making of 

the faid definiiive treaty, (to ^tty\) on the faid — diyN>f * in 

the faid } ear 1 777, and the fame debt ftill remains wholly due and 
owing from the faid Jo^n Eaton to tht {aid Archibald said. John Ha- 
milton^ and hath not, nor hath any part thereof,' beeii paid or fatis. 
ii«d to them, or. either of them, y/Z-*/ is to fay y) at thcftatc of North-*^ 
Carolina aforefaid, and in the laid diftrid of North-Carolin<i, and 
v/ithin thejurifdifttonof this court.- And the faid Archibald and 
John Hamilton further fay that by the conftitution ordained and c-' 
' Itabiiihed by the people of the United States for the United State*' 
of America, done in convention after the faid thifi day of Septem- 
ber, in the faid year i 783, ^/^ ^tuV/,^ on' the fcventeenth day of Sep- 
tember in the year of our lord 1787, it is (among other things) ex. 
prefsly declared that all treaties which were then' made,- or whick 
Ihould be made, u^ider the authority of the United States, (hould 
be the fuprerac law of the land, any thing in the f^id conftitution or 
laws of any ftatc to the contrary notwithftanding, as by the fame 
conftitution more f^lly appears. And the faid Archibald 2Xid y&hit 
Hamilton futthcr fay that, by an adlmade and provided in a Cjcnc-' 
ral Aflembly ofthcflat(i of Noirth-Carolina begun and heldat TWr.' 
borough y now in thcdiftrift of North -Carolina aiorefaidyand with- 
in the jurifdidion of this court,- after the faid third day of Septem- 
ber, in the faid year one thoufand fev^a hundred and, eighty three/ 
and after the fai^d fcvehtcenth day of September in the faidycai* 1787, 
(io rwityj on the eighteenth day of November, in the year of our 
lord 1787, and in the twelfth ycgr of the independence of ^h^ faid 
ftate, entitled, an del declaring the treaty of pence between the Uttii^ 
id States of America and the king of Great-Britain to be paH ef tht 
hnjii of the landy it is ena^d by the authority of the fame GeAC- 
isk Ae&obly,'^ that the articles of the definitive treaty betweea the 
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UnitedrStatcs of Ap:icrica and the king of Great.Brita|nj. were Hierel 
ty declared to be part of the law of the Und. And k was alA> 
thereby further enatlcd by the fame authot^y, that. the caurta cf 
of law^ and equity were thejcby declared ii*5-all cafes aad.queftic.is 
cognizable by them, relj>e<i:'ting the faid txeawy^o. judge according- 
ly ; as by the fame aft more fully apf)ears. WhcrjjfoTC, for that the 
hid jircbibitltf Biid yohft Ifnmi/tonvrtte merchants^ god u.^ re and 
are fubjcds of the faid king of Great. Britain, and creditors on his 
lide as aforefaid ; and the faid debt was h^^ fide contrajfted before 
jhe mailing of the faid definitive treaty, and the ordaining and ef- 
tabliihing of the faid conftttutton, and the paffinff of the faid zA de- 
claring the faid definitive treaty to be part pf the law of the Innd : 
they, the {aid A rcbihal J and yehfi Hamilfojt, pray judgment and their 
faid debt, together with their damages, occafioni^d by the detain. 
ing of the faiAej to be adjudged to them. Sec. 

II. AND the faid Archibald znd John Hamtlton^ as to thef^'d 
plea pf the f^id John Eatam^ by him /ec$nd(y above pleaded in h^r, 
iay that they, by realon of any thing in that lame p'ea allcdged, 
pught not to be barred from having or maintaini.ig thf ir faid at'tir.i 
thereof againft him ; becaafe, protcfting that, tut firne p'i^a 
and the matters therein contained arc not fufficicnt in law to bar the 
faid Archibald and John Hamilton from having or maintaining tiiciu 
faid adion againft the faid Johit Eaton ; for replication they, xY q 
laid Archibald Bind John Hamilton fay that true it is that on the faid 
fourth day of July, in the year 1776, and continually afterwards, 
imtil the faid third day of September, in the faid year 1 7S2, a war 
jvas prbfec^ted and carried on againft the United States of Ameri- 
ca by the kine of Grcat.Britain^: and that, in the time of the con- 
tinuance thereof, fach adl was made ^nd pa {Ted by and at a Gene- 
ral Aflcmbly oT the ftatc of North-Carolina, held at Ner^vbern afore- 
faid, on the faid fifteenth day of November in the vear 1777 afore- 
faid, as in the fame plea in bar in that behalf is alledged'; and (hat 
afterwards the faid other a<Jl was made and pa fled by and at the 
General Affembly of tke faid ftate pf North -Carolina, held at Ha. 
lifax aforefaid, on the faid eighteenth day of Oftcbcr fn the i'^sr 
1779 A^t^faid, as in the famlp plea in bar in ^hat behalf is alfo al. 
ledged s and that in the time when the faid wajr was (continuing, 
and lipon the faid fourth day of July, in the faid year 1776, and 
continually afterwards, until the jtimp of the departure ct :he faid 
Archibald and John Hamilton from the faid ftat)B herein after men- 
tioned,' they, the faid Archibald and John Hamilton were rcfideats, 
and each of theni vi^as a refidcnt, inhabiting and jrefiding within tr.e 
limits of the faid ftate, {^to ivitij in the county pfHaliiiax,and that 
the r«id John Eaton, at the times of the paffing the ad^sin the famq 
plea i^bskX mentioned, and each of them, and long before that ticfie, 
(io ^its/ fraai the dty of the ^^^te of the faid writing obligatory, 
nntil t&etiay of|>leadlpg the fame plea in ba]:^ Lathbcicn contf. 



Iiually-an ir(babiftanfcaii3 icfidcnt ofthisftate, dwelling and fciidkg 
within the fance, |^/(? w/,^ at the county of Halifax aforefaid. Ye{ 
the faid Arc/iiifM.sinpt John Hamiitafi furthcjr fay, that by an a^ 
inadc and prpvidciizva General Affcmbly oftheftatc of North^Ca- 
lina, begun and hejdi«t New^bern aforefaid, in the faid ftafe of North- 
Carolina, , andcnaw da the diftrid of North.CarQlina, and within 
the jurifli^ion* of this court,, whiKt th** wajr was continuing, and 
aftcf the faid fourth day of July, in the year 1776 aforefaid, and 
before the faid eiehtcenth d^y of Odobejr, in the faid year 1779, 
and before the fa id fifteenth day of !&i[ovembcr, in the faid year 1 777, 
and before the time of the. n^aking of the faid writing obligatory, 
(to nvitj on the eighth day of April, in the faid yeac 1777, enti- 
tled, anaB dedar'tng lujjat crimes and praB'ices agatnji theftatejhall 
' -be treafin and njjhat Jhall Me m\fpt fion af treafoHy and proajidjn^ pu^ 
nijhmenti adequate U cr'tmfs^ of both clajfesy afidfor prcoentijig the dan- 
gers twhich may ar'ije from, p^rfons iifaffeHed to the flat e^ (amon^ o- 
ther things) it is enafted by the autho^ty of the fame General Af- 
fcmbly, that ail the then late officers of th«3 king of Great, Britain, 
. and all perions (quakers excepted) being fubjcdls of the faid ftate, 
then living therein, or who fl^ould thereafter come to live therein, 
who had traded immediately to, Great- Britain or Ireland, within 
ten years then laft paft, in their own light,* or afted as faftors, ftore- 
kecpers or agents here, or in any- of the United States^ of America, 
for merchants reliding in Great-Britain or Ireland, Ihould take a 
certain oath of abjuration and allegiance therein mentionedi or de- 
partout of the faid Itate. And it is by the fame aft provided, that 
all and every fuch perfoa and perfons fl^ould have liberty, and that 
they might alfo nominate and appoint an attorney or attornies, to 
fell and difpofc of his or their cftate for his oij their ufe and benefit, 
as by the farne. ad' (among other thingi) may more fully appear. 
And the faid Archibald and John Hamilton further fay, that they, 
on the ftid eighth day of April, in the year one thoufand feven hun- ! 
drcd ^d fcvc.ity feven aforefaid, and long befo;rc then,: were, .?md \ 
from the time of their nativities reipedlively, continually hitherto 
have been, and ftill are, fubjeAs of, and owing allegiance to, the 
did king of Great- Britain. And that they, onthefamc day ai^d 
yeaV laft aforefaid, and for a long time (to 'w'lt) for the fpace of 
ten years before the making. of the fame a^ laft mentioned, and . 
until the faid firft day, of September, in tl\e. faid year one thou- | 
fand feven hundred and fc vent y fcveti, were merchants and copart. * 
ners, living in the then ftate, and formerly provinceof North-Ca- 
rolina aforefaid, and had within and during the faid fpace often 
years laftpaft; before the making of the fame laft mentioned aft, 
traded immediately t« Great.Britain, in their own right (that is f 
fay) at the ftate of Nor.th- Carolina aforefaidj and now in the dift- 
rift of North-CaroliiM^ aforefaid, and wjthin the jurifdiclionof this 
court : and after the faid eighth day of Aptilj in the faid year 
1 777^ and i>efore the faid firS day of September in the fapie year. 
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(taL*wtfJ on the faid —^ day of • In the fame year, at North* 

Carolina aforefaid, and now in the diftrift of North-Carolina a* 
fcfcfaid, and within the jurifdiftionof this court, he the faid Jokm 
hvony made his faid writing obligatory, fealed with ^he feal of the 
Lid Jahn Eaton^ and the date whereof is the fame day and year ; 
ani by the frnne writing, he the iaid Jokn Eaton thsn and there b$m 
v~q fide contra fted the faid debt, in the faid declaration mentioned* 
And the faid Arcbtbal4 2ccA John^HamiltM further fay, that whilft 
the faid war was continqiag^ and after thtf faid fourth day of July, 
in* the faid yitar 1776, and after the faid eighth day of April, in the 
fiiid year 1 777, and after the making of the faid writing obliga* 
tory, and beiore the faid fifteenth day of Odober, in the faid year 
j'779, and before the faid fifteenth day of November, in the faid 
jfear 1777, (to iv'tj on the faid firft day of September, in the f^id. 
year 1777, they the faid A rchiha/c/ znd John Hamilton^ then bein^ 
merchants and copartners asaforefaid, and having lived, redded and 
inhabited, and then living, refiding and inhabitmg in North.Caro<« 
Iina aforefaid, in the manner herein before ailedged, and having 
ttaded immediately to Great- Britain aforefaid, within, and during 
ten years lait paft, before the making of the fame laft menii^ 
oned aft, as herein before aliedged, and then being the fub- 
j'edls of, and owning and acknowledging allegiance to, the faid 
king of (jreatr Britain as aforefaid, aiid the faid7flj6» £<z/o«ha. 
ting contra fted the faid debt bona fide with the faid Archibald zXiA 
John Hamilton as aforefaid, and the faid Archibald and John Ha.^. 
m'tUon ht'xn^ creditors in that, refpeft as aforefaid, did withdraw 
t\iemfelves, and each of them did withdraw hinifetf from the faid 
ftatc, and remove and depart out of the faidflate, ftntvitj toEu. 
rope, in conformity to the tenor, true intent and meaning of, and 
in bbedience to, the fame laft nientioned aft of the General Aflem- 
Kly ; and continually afterwards, from the faid firft day of Septem- 
ber, in the faid year 1777* and at the time of making of the 
faid afti in the fan\e plea fecondly above pleaded in bar iirft men- 
tioned, andalfo at the time of making of the faid aft in the fame 
plea fecondly above pleaded in bar laH mentioned, and at the rcfpcc- 
4ve times of the making of each of them, they the Aiid Archthakt 
iyA John Hamilton refided beyond the limits of the United State*. 
ik America, under the^ fovereignty and j urifdiftion of the faid kin^j^ 
owing and acknowledging <heir allegiance to him, and they the faid 
Archibald and John Hamilton had not, nor had eithei? of ihem, at 
the time of the making the faid aft in the fame plea fecondly above 
pleaded in bar laft mentioned, appeared before any General Affcmbly 
of the faid ftate, to be, lior had they or either of' them after their- 
departure from the faid ftate as aforefaid ever at any time after beeni^ 
admitted a citizen or citizens thereof* And they the laid Archli 
iald and John Hamilton further fay, that by the definitive treaty 
of jpeace between the United States of America afotefaid ai4 tUA 
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J^iitannic Majcft)' aforefaid, madp ?ind dpnc 2^t Pwis, after the fai^ 
i^ojarth day bf Jul)'-, in the faid year 1 776, and after the time of the 
iHMking of the faid writing olligato^y, and after the departure of 
t!v-faid Archibald jind John Hamilton^ in conformity and obedience 
-tathe aft cfjth? General Affembly herein befoirc pleaded, and iifter th? 
.paHlng of the aft of the Gciii^ral Affembly in the fame plea in bary^-- 
copdiy aboyp pleaded firft mentioned, and after the pafiing of the a<j 
of the General Aflfembly in the fame plea in \^^t faondly above plead- 
fii iaft mentioned, fto nvit^J on the third day of .September, in the 
year of our lord one thoufand fevcn hundred and eighty- three, it is 
{among other things') ftipulated and agreed^ that creditor's on either 
Vtile Oia.uUl mqet with no lawful impediment to the recovery of the 
f'jll valu^ in fterling money of all bona fide 4ebts Xh^retofore con- 
aafted, as by the fame treaty (among other things) may more fuU . 
i > appear. And the faid Archibald and John Hamilton further in faft 
hyy that they, at th^ , time of the making pf the faid definitive 

treaty, and fox a long time fcefore, then, (to ^'itj on the faid 

<-iay of , in th/e Jaid year i777> we^e, and from that fame day, 

continually hi^exto hav^ been, ^d IHII are, creditors of the fai4 

y.obn Eifton, by virtue of thp faid writing obligatory, in the faid 

declaration m«ition?d, in manner and form, as therein is declared ; 

and on the fide of bis faid Bjitannii; Maje^y, within the true intent 

a^id meaning pf the faid definitive treaty, (th^it is ts/cyj at the 

Sxatc of North rCarolina aforefaid, and now in the faid diftrift of 

North-Caroiina, and within the jurifdiftion of this court ; andth»t 

:hey, the faid Archibald and John Hamiltoff, at the time of the mal 

king of the faid definitive treaty, and at and before the pafiing of 

;t.p faid acl < { the General Afl^mbly, iu the fame ple;?i in \>2xjcaind-^ 

/i above pleaded Iaft mentioned, and at and before the pafiing of th^ 

' ^:d aft of the General Afembly in ,the faid pica in bar fecondly a- 

■ ove pleaded, firft mentioi^d, and at and before ,the departing of the 

;.Vid Archibald ?iikdL John tfarndtoHy in conformity to the faid aft of 

Vie General AffcmWy her^ein t^fore pleaded by way of reply, and at 

r.id before the time of the making of the faid writing* obligatory in 

\\-j: faid declaration mentioned, and at and before the time of the 

i^r-kmgofihe faid aft of the General Affcniibly he;ein before plead; 

/^t -ly way of reply, and on the .faid fourth day of July, in the faid 

i ^?^v 1 7 76, and long before, then, and from the times of their nativi- 

;': 5 refpeftively were, and from thence continually hitherto have 

r-n, and ftill are fubjcfts of his Britannic Majefty, oying andac- 

** 'rv.vledging their allegiance to him. And that th^ faid debt in the 

•:-■ 1 declaration mention-d was contrafted, and the faid waiting ob- 

^* »-atory therein mentioned was executed by the faid John EatoHy b^^ 

-'fide, before thexime of the making of the faid definitive treat3-^ 

'. . nvity) on the faid — day of in the f^id yeaf ,1,777, and 

c I the fame debt ftiil remains wholly dup and owin^ from the faid 
\ /j't Eaton to the faid Archibald ^d John Hamilton, and hath no.ti 
ir^t hath any part ^hereof been paid orfatisficd to them, or either 
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tif tht^m^ (^tmf Ts fa/aji } at the ilntc of Korth -Carolina a foft- 
laid, nr.d now ill the faid dilhift^uf Norih-Carolinaj arid wit hi » 
the j urird lotion of this coan* And tht favl Anhitaid ^nA JqI: 
Hftfitdtan fufihcr Uj that by the c<Jnftitunoti ordained and cfb- 
bl idled by the people of the United States for the Uaited Statt-i 
of America, dont: in convent ioti nfrci' the fa M third day ofScptej^i- 
hefj in the faid year 1783, (fonxf^ifj on the feventcenth day ofSep- 
ftmbcr in the year of oirr lord 1737, it is {among other things) e^^ 
f rcfiily declared that all treaties which weft then iriadcj or whki; 
ftujuld be made, under the authority of the United States, ftioiil*: 
be the fuprcmu law of the liind, any thirty in thefaid conftinjtion u{ 
iawE of ai^y ihte to the contrary notwithftanding ; as by the fa?rit: 
ccnftittition more fulFy appears. And the faid Wn/v/wA/and Jul: i 
H^/iiltQft further fay tliat, by an attmade and provided in a Gcut- 
rsl AlTcmSly tfthe ftal^e of North -Carolina began ruid held at Tat- 
irn'roughj now in tbediilrii^t of Nofth-Carolina ;*forefaid, and with- 
in the jnh friction of this court, after the faid diird day of Septem- 
ber, k the faid year one thou land feven hundred and eighty three; 
iid aftei* the faid feventtfentbday of >k:ptembcr in the faid year J-jSy; 
ftonAJit^J on the eighteentl^ day nf Novetplier, in the yea? of our 
lord ly^Yi and in the twelfth year of the mdcpendcnce of the fa' J 
^ate; entitled, ^./ c*!l? deelnrmg ihc treaty sf ptacc trtfivictt the Utht- 
eJ ^/i7tts ^f /Imenca t/nd ihtr Att/j^ €f Grrnt^Hr'fta'm to If pari tf ilJ 
iknv cf th^ land, it is ena<fted by the authority of the fame Gc?v- 
ra] AlTembly, that fhe rtrttdesi of the definitive treaty between tl ^i' 
United StJtCii of A me rita and the kin^ot Great- Britain, were there- 
by declatefHo be part nftS^e hnv of tbe land. And it was lAdi 
the!*eby further enaded by the fame authority, that the courtv cf 
6flaw and equity were thereby declared in 3II cafes and.quelUoi,,- 
cognizable by them/ refpefting the faid treaty, to judge accojfiing-i 
ly; as by the fame z6i more fully apj^afs. Wherefore, for that tt^o 
faid Archibald and rjphn UahiUton were nwxchant^, and were ar. i 
are fiibjerts of the; faid king of Great- Britain/ and' creditors on Iii, 
iidciasaforefaid ; and the faid debt was bona file contraded berori- 
the making of the faid definitive treaty^ andtthc ordaining' and c; 
tablilhing of thefaidconftitution, and the paiTmg of the faid a^ tli- 
clafihg the faid definitive ti^eaty to be p^rt of the law of thq lami . 
^hey, the faid Ar^htbaldimA. John Harndtony pray judgnaent and tlipi r 
faid debt, together with their damages, o^aiioned by ihe detu^ii -' 
ing of the fame, to be adjudged to f hem, &C4 

III. AND the faid Archibald fiX\i\ Jofm HfimUtony as tOthe plefl^ot 
the faid John Enionhy him thirdly above pleaded in bar ; fay that the v , 
by reafon of any thing in that plea alledged, pugj^t not to .be barrel^ 
from having or rnaintaining their faid a^-6iipn thereof againft him. ic- 
caufe, protefting that, tliat plea and the matters therein contaii^^d 
ire not fufEctent in law to bat t1iy*faid Archibald and John Humii^or 
f/orrt having or mair^ainbg)^ tbeii {pA adion againil the faid J<slJ 
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to 

• tfaem, before the mdcing of the faid afts, paflcd ax Ha}i&x, 
fufed -and each of them had r^fufed ^o take, the oathofallcgi 

• the faid firft recited ads prefcribed, that is to/ay, on the — 
"■■ ■ in the year of our lord I777> in the ftateafofcfaid, attbc 
ty ofHalifaXi and that theretf>re ,they the faid plaintifiswereaj 
pelled^ and each of them wa^ coippelled to leave the fa\diate, 
Vittae of and in parfuance of the fird of the laid pelted &^ M 

• U/ajf kt the coahty of Halifax afoyefaid^ and that they the 1 
plaintiffs^ at the time of the mailing of the faidadi paiF^atH 
fax, had not apjx>inted ;^ny lawful ageats or ii|tonues, toixa 
andeivediicharges, for 'the debts due and owringtothcmfroa 
inhabitants of the (late afore faid : ^nd the faid John Eaton^ k 
faith/ thathje the faid John Eat9»i ^t tjie time of the makingofi 
i^ifbnjfaid ad, pafled at Halifax, and con^ually before thattiffle,l« 
the day of the date of the writing obligatory ^forcfaid, had beaii| 
li^bitant of the aforefaid Hate, Hiring and refiding within tbefani^ 
ni;/V,'aV the county "of Halifax aforefaid. 4^d fo the f^id JiUU 
ifaith, that by means of tlie premifcs and by fore? of the ^fls o{k\ 
heral* Affcmbly of the'ftate aforefaid, in fvjch cafes made andprojidj 
that the debt aforefaid, in the declaration aforefai^ hy ite mw 
Hami/ion 2nd Archiiald Hamilton d^mTinicd'pf him, was,aalisa» 
£icatcd, and fully and abfolutely forfeited,' tp the aforefaid fcV 
KorthiCarolina : and this he is ready to verify. ' Whercfoffi»P^ 
judgment, whether the faid John Hamilton an^ ArchM^^'T 
^fjtit to have or maintab their faid a^ioi^ againft hiin. 

JOHN HAYWOOD, >«D'/' 

RErLtcATip?*8. , 

I. AND the faid Archibald and John hamihon, as to tjicpl««^ 
faid John Eaton hyYim Jirfi above pleaded in bar ; fay that^ 
by rcafon of any thing in that plea allcdg^id, ought not to be m^ 
from having or maintaining their faid ad^pn thereof againfth"^' 
caufe, protefting that, that plea and thjc mafters therein ctf»t^ 
are not fufficienrin la w to bar the fajjj 4rcbih^ld 2LXxdjobn.^ 

. from having or maintaining their faid adicm agajnft t)wlaw^J 
Eaton^ for Implication they,*the faid Archibald and Join f^-f^f!f^ 

" that true it is that, on the faid fourth ^ay of July, in the m^ 
i TJ6, and from thcnoe continj^ally afterwards, ' unfil thpfaw m 
eih day of November, in the faid year 178J, ^^^f^ ^?if 3 
War between the faid king of Great- Britain and the United Sow 
America aforefaid, and that on the faid fourth dav of J«Jy» ^ 
ftid year 1 776, the faid Archibald anjd John Hamilm were rtt«^ 
and inhabitiants, and each of them was a refident and inlwhi^^ 

. this ftate, and continued to refide and inhabit wiihia »»^ 3 
juntil the fa/d twentieth day ofOaobcfi \xi the year 177? ?:°'l 
Yet the Mia Archibald and John Hamilton fuTthtr (vf that, by g 
pude and provided in a General Affcmbly of the ilatcof NofW'*^ 
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fer, in the faid yea,! one thoufand fevcn hundred and eighty threfc, 
M after the faid feveriteenthdayofSeptember in the faid year 1787,* 
tiv//, on the eighteenth day of November, in the year of our* 
brd I 7S7, and in the twelfth year of the independence of the faid 
tate, entitlea, an aii isclanng the irtaty of peace bet'w^en the Un'tt^ 
''d States if America and the img of (^ rent -Britain to be • rt of the 
^oy of the landy it is ena6^ed by the authority of the fa (Jene- 
al Aflembly, that the articles of the definitive treat/ be en the 
Jnited States of America and theking of Great- Britain, v/eri ihere- 
>y declared to be part of the law ot the land. And it was al^o 
ihereby further enaded by the fame authority, that ti}e ccuits of 
iiw and equity were thereby dec'ared m all cafes 2::d qucilions 
bgnizable by them, refpefting the faid treaty, to judge according- 
\ \ as by the fame a^ more fully appear*;. Wherefore, for* that the 
I'^x^ Archibald 2xAT oh n Hamilton v/c re merchants, a.id wer^ and 
ire fuKjeds of the faid king of Grcar- Britain, and creditors on his 
fde as aforefaid ; and the faid debt was bona fide contracted before 
hie making of the faid definitive treaty, and the ordaining and ef- 
itablifbing of the faid conftitution, and the priiTmgof the laid aftde- 
plaring fie faid definitive treaty to be part of the lav/ of the land ; 
they, the faid Archibald dir^d. John Hamilton^ pray judgment and 
their faid debt, together with their damages, occafioned by the de- 
fining of the fame, to be adjudged to them, kc, 

•» IV. AND the faid Jjrchibaldsmd John Hamilton^ as tp the faid 
pica of the faid John Eaton ^ by him fonrthir above pleaded in bar, 
fay that they, by reafon of any thing in that lame plea alledged, 
Ought not to be barred from having or maintaining their faid aSioa 
thereof againft him ; bccaufe, protefting that, that fame plea 
^d the matters therein contained are nOt fufficicnt in law to bar the 
fiud Archibald SLud John Hamilton from having or maintaining their 
faid a^ion againft the faid John Eaton ; for replication they, the 
faid Archibald and John Hamilton fay that true it is that on the faid 
fourth day .of July, in the year 1776, and continually afterwards, 
until the faid thirtieth day of Noveniber, in the faid year 1782, there 
was an open war between the faid king of Great- Britain and the U- 
nited States of Anierica aforefaid j and that on the faid fourth day of 
July, in the faid year 1776, the {zid Archtb^ld smd John Hamilton. 
yerc refi4e;its and inhabitants, and each of rhem was a refident and 
inhabitant of this ftate,and continued to refide and inhabit within the 
fame until the faid 20th day of Odober, in the faid year 1777. Yet 
the faid Archibald and John Hamilton' {\iTthcT fay, that by an ad 
made and provided in a General Affembly of theftate of North-Ca- 
Una, begun and held at Neivbern afoi-efaid, in the faid ftate of North, 
,'Carolina, aiid'^iow inthe'diftrid of North-Carolina, and within 
the Jurifdidlion of this court, after the faid fourth day of July, i^^ 
the jyearonc thoufand fevcn hundred and (eventy-fix aforefaid>*j 
jind .before the time of the making of ..the feid writing obligatojy^i^ 



faid year 1775^ and after the making of the faid writirg obligi 
tory, (to *w:fj pn.jhc faid twentieth day of OCtcbcr, in the yea 
1777 aforefai^^ they the»fa>d Archibald znd, John Ham. It en ^ the 
being mercjjants apd copartners asaforcfaid, and having lived, reii 
ded and inhabited,, and then living, rcfiding and inhabiting in tb 
ftate of >^rth<>Cai:olina atorefaid, in the nr.anner herein befon 
mentioned, a%l^a\;}ag traded immediately to Great-Britainafocc 
faid> within ^d during ten years laft pad beiore the making d 
the fame aA as alorofaid, and then being the fubje<!;\s of, and ouHf 
allegiance to the faid king of Great. Britain as aforefaid« And tk! 
ftid John Eaton having contrafted the faid debt bona fide with tk 
faid Archibald and John Hamilton aforcfaid ; and the faid ArchM 
and John Hamilton^ being creditors in that refpeft aj* aforefaid, &k 
withdraw themfelves from the faid ftate, and from the United Staro 
of America aforcfaid, and they, and each of them did remove and 
depart out of the faidftate, (to<w:tyJ to Europe^ in conformity to the 
tenor, true intent ^d meaning of, and in obedience to, the (ztsc 
laft mentioned adl of the General Aflembly ; and continually after- 
wards from the faid twentieth day ot'Oftober, in the faid year t]'J$ 
imtil the termination of the faid war, the faid Archibald and jic* 
Hamilton refidcd bey ond the limits of the faid United States, under 
the fovereignty and jurifdidion of the faid King, owing andac* 
knowledging their allegiance to him ;*and during all the time \^ 
aforefaid, they the faid Archibald an^l John Hamilton did not, ^^^^ 
did either of them, return unto the faid llate to be admitted as ci- 
tizens or a citizen thereof. And the faid Archibald and John Ha- 
milton further fay, that afterwards fuch a^ of the General Aifcmblf 
lield at Halifax, on the eighteenth day of Oftober, in the year 1779 
aforefaid, entitled, an a3 to carry into effed an a^ p^JT^d at Nevf- 
hem in the year 1777* entitled, an aHfor confif eating the property ^j 
all fuch pe^fons as are inimical to this or the United States f andoijuch 
ferfons asjhall not *withm a certain time therein ^ mentioned appear aiti 
Jubmit to theftate ivhether they foall be received as citizens then* 
ofy and of fuch pet fans aifhall fo appear and fi>all not he admitui 
as citizens, and for other purfofes therein mentioned, and far o* 
ther purpofesy' was made as in the fame plea alledged, and 
that on the day of the making of the aforefaid aft, at Hidifax, and 
alfo from the day of the date of the faid writing obligatory and 
from thence continually afterwards, until the day of pleading the 
fame plea in bar, the faid John Eaton hath been an inhabitant of the 
iaid ftate, being and refiding within the fame, (to tvityj at the coud- 
ty of Halifax aforcfaid, and that alter the making of the faid aft 
paflcd at Halifax, the oourt of pleas and quarter-feffions for the faid 
county, held for the faid county, at the town of Halifax in the faid 

county on the — day of in the faid year 1780, duly appoint- 

cd the faid Samuel Weldon, WtlUam Wooting and William Montftrt^ 
%o be commiflioners for the purpofc aforefaid, in the faid aft cxpref- 
fed^ for the faid county ot Halifax, who then and tfacfc accepted 
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the faid appointment^ and bating duly qualified thtEifelYcs for the 
fame, "by performing and complying with the fevcrai ret^juiCtcs by- 
law prefcribcd in fuch cafe, then and there tcok u^^cn tbemfeives 
the cxprcife thereof; and thai the faid commifiicner^> ^trer their f;aid 
appointments and qualifications aforcfaid, caufcdtte laid Jo/jjr £^/_ 
cnio be fummoned, according to ihe direfticns of the alarefaidad, 
in the fame plea in bar mentioned, to appear before thtrrij on the faid 
fifteenth day of April, in th** faid year 1780, in the t. linty afore-, 
faid, to give in on oath an account (amongft other thirgb) of all and 
every thcfum and fums of money aforcfaid, by him due and owing 
to the perfons aforcfaid : whereupon the faid John Eaton^ tl tn and there 
appeared before the faidcommiHioners, and rendered to ci.em on oath 
[ anaccount of thcfum of four hundred and fixty pounds, being the 
principal and intereft then due dn the faid writmgpbJigfitcF)' above 
fpecified*; and that aftetwards, (toiu'ity) on the iz^x tzy ajod year 
lift aforcfaid, in the county aforcfaid, he, the faid Jihn EntQw^ by 
the commiHioncrs aforcfaid was required to pay th^in tlx faid funi 
of jf . 460, according to the direftions and intent cf the l61 aforcfaid 
in the fame plea in bar mentioned : and that he tlie f^^.id John Eat- 
m thereupon then and there paid to the faid comndflicncro the aforc- 
faid fum of four hundred and fixty pounds, being the whole fum 
mentioned in the condition aforcfaid, and all the intcretl: thereupca 
then due : and that thereupon the faid commifiicners then and 
there, made and delivered to him the faid John Emm a receipt and 
difcharge of and for the fum aforcfaid by him paid 2^ aicrefaid, ac- 
cordiug to the diredions of the aft aforcfaid in the fame pica in bar 
Baentioned. Yet the faid Archibald and John Hnmih^ft further fay, 
that by the definitive treaty of peace between the United States of 
America aforcfaid and his Britannic Majefty aforcfaici, made and 
done at Paris, after the faid fourth day cfjtilyj in the faid year 
1776, and after the time of making of the faid writing obligatory^ 
and after the departure of the faid Archibald and Joh7i Hsmilton^ in 
conformity and obedience to the aft of the Gereral Aficmbly here- 
in before pleaded, and after the paffing of the faid aiTt fjf the faid Ge- 
neral AiTcmbly in the fame plea in bar pleaded, ,^/5 ^*'UjJ on the 
third day of September, in the year of our lord 1783^ it is (among; 
other things) ftipulated and agreed that creditors on either lidei 
Ihould meet with no lawful impediment to the recovery of the full 
value, infterling money, of all bona ^dedthts theretofore contraft- 
ed, as by the fame treaty, (among other thingo) may more fpUy ap- 
pear. -And the faid Archibald and John Hamilton further in faft 
fay, that they at the time of the making of the faid dcfmitive trea- 
ty, and for a long time before then, ft9 nvitfj on the faid — day of 

-« in the faid year 1777, were, and from that fame day contina-* 

: ally hitherto have been, and ftill are, creditors of the faid Jtthtt 
£«/o», by virtue of the writing obligatory in the faid declaration 
mentioned, in manner and focm as therein is declared, and on tlic 
fide of hk faidBfitanmcMajjefty> within the true i^tcjuamd mcan-^ 
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in-: of the faid definitive treaty, (that U to/ay ^) at tfcfi ftitd of Noitt^ 
Carolina aforcfald, now in the diftrift of North-Carolina, and witl^ 
in the jarifdidion of this court, and that they, the laid j^rcbihak 
and JoJbji Hamilton^ at the tinie of the niaking of the faid definitin 
treaty, aft aird before the pafling of the faid aft of the General Ail 
fembly in the fame plea in bar pleaded, and at and before the de- 
parting; of fhe faid Arch'ihaU 2ji\ John Hamiltorti in conformity a. 
the act- of the General Airembly hereinr before pleaded, by wayaT 
' reply, and at atidbfefore the time of the making. or the faid writcf 
obligatory in tliefaid declaration nicntroncd,* and at and- before tk 
time of the making of the faid act herein before pleaded, by wayol 
reply, and on the faid fourth day of July in the faid year 1 776, ami 
lou^ bcibre, then and froui the times of their nativities refpedifc 
ly, were, and fr»xn: thence continually hitherto have been, ami 
fdli are, fubje«5ls of his faid Efitannic majeilyy owing and aKrknov. 
ledgiRg their allegiance and obedience to himv And that the faii 
c'^bc, in the faid declaration mentionedy was contradled» and tic 
fail writing obligatory therein alfo mientioned mide ^nd cxtecotei. 
by the faid John Baton, bonajtdcy before the time of the making of 

the faid definiiive treaty, (to wty\) on the faid — diyN>f. k 

t^e faid } ear 1 777* and the fame debt ftill remains wholly doc and 
vwii\g from the faid Jo^u Eaton to the faid Archibald and JohM Ha- 
mdton^ and hath not, noir hath any part thereof,' been paid ot fati«- 
ii^il to them, or eithcf of them,Y/Z^tf/ u ta/ay,) at the ftate of Naitii." 
Caroiina aforefaid, and in the laid diftritt of North.Caroliji^, and 
v/ithia the jurifdi^tonof this court.' And the faid Arcb'thali and 
John HamUton further fay that by the conftitution ordaiced and e- 
' Itahiiihed by the people of the United States for the United Statcif 
cf An?*erica, done in convention after the faid thiid day ofSeptem- 
ber, in the faid year 1783,^/0 ijj'^ty) on the feventeenth day of Sep." 
ternber in the year of our brd 1787, it is (among other things) ex- 
prefsly declared that all treaties which were theit made,- or vhick 
Ihould be made, uhder the authority of the United States, (hould 
lie the fupremc law of the land, any thing in the faid conftitutioQor 
laws of any fcatc to the contrary notwithftanding, as by the feme 
conftitution more fully appears. And the faid ArcbibM Sind y$U 
Ham'tlt9K futther fay that, by an aft made and provided in a Gene- 
ral Aflembly of thcflat(i of North -Carolina begun and held at Tar- 
boroiighy now in the dift rift of North -Carqlina aforefaidyand with- 
in the jurifdiftion of this court,'after the faid third day of Septem- 
ber, in the faid year one thoufand fev^n hundred and, eighty thrcf,- 
andaftcr the faid feventeenth day of September inthefaidyeai' 17S7, 
fioqA)lty) on the eighteenth day of November, in the year of our 
lord 1787, and in thie twelfth yegr of the independence of (h^ faid 
ftate, entitled, an dci detlaring the treaty of peace bet^ween the VmU 
^d States of America and the king cf Great-Britain to be paH of the 
htv of the land, it is enafted by the authority of the fame Gcftc- 
Ttak A£ctohlyy that the articles of the definitive treaty between the 



JniteAStatcs of America and the icing ©fG«at*Brkain^. were diere- 
>y declared to be part of the law of the Und. And it was alA> 
thereby further enafted by the fame authority, tbkt\the courts cf 
>f law and equity were thejcby declared irfWiil cafes and.quefticns 
cognizable by them, refpc^ng the faid txeatfey^o judge according- 
ly i as by the fame aft more fully appears. W^0rirforc, for that the 
faid Ar'chiboU and John Hnmilton^^it, merchants, god v^tvt and 
are fubjefts gf the faid king of Great- Britain, and creditors on his 
iide as aforefaid ; and the faid debt was bom J}4^ contrajfted before 
^h.e making of the faid definitive treaty, and the ordaining and ^rf- 
tabliihing bf the faid conftitution, and the pafiing of the faid aA de- 
claring the faid definitive treaty to be part <^f the law of the Innd : 
they, the (siid A rcbihal J and yobn Ham'tlton^ pray judgnient and their 
laid debt, together with their damages, occaiioni|d by the detain. 
jin^ of the faiAei to be adjudged to them. Sec, 

II. AND the faid Archibald znd John HamtltQn^ as to the fejd 

frleaqfthe faid John Eaton^ by him/e€9ttdly above pleaded in bar, 
ay that they, by realon of any thing in that lame pVa allcdged, 
pught not to be barred from having or maintaining thf ir faid a(!"t"r..i 
thereof againft him ; bccaufe, protcfting that, iiut firoc p-ca 
and the matters therein contained arc not fufficicnt in law to bar the 
raid Archibald and John Hamilton from having or maintaining thciu 
jfaid aftion againft the faid John Eaton ; for replication they, jh q 
iaid Archibald and John Hamilton fay that true it is that on the faid 
fourth day of July, in the year 1776, and continually afterwards, 
until the faid third day of September, in the faid year 1782, a war 
yras prbfecuted and carried on againft the United States of Ameri- 
' ca by the kinj bf Great. Britain'* and that, in the time of the con- 
tinuance thereof, fach adl was made ^nd pafled by and at a Gene- 
ral Affcmbly oT khe ftatc of North-Carolina, held at Nt'whcrn afore- 
faid, on the faid fifteenth day bf November in the vear *777 afore- 
faid, as in the fame plea in bar in that behalf is alledged ; and that 
afterwards the faid other af]t was made and paffed by and at the 
^General Affembly of tfcc faid ftate of North^Carolina, hrid at Ha- 
lifax aforefaid, on the laid eighteenth day of Oftober in th? ye^r 
1779 aforefaidj as in the famlp plea in bar in jhat bch^f is alfo al- 
lcdged ; and that in the time when the faid war was (continuing, 
and lipbH the faid fourth day of July, in the faid year 1776, and 
contmually afterwards, until the ^imp of the departure of the faid 
Archibald and John Hamilton from the faid ftatjc herein after' ngcn- 
tioned,' they, the faid Archibald ind John Hamilton were refideats, 
atid each of theni vvas si refidcnt, inhabiting and refiding within tl.e 
' limits of the faid ftate, fto ivityj in the county pf Halilax, and that 
the faid John Eaton^ at the times ofthc paffing t)ie a(f\s in the famq 
plea in bar mentionod, and each of thetn, and long before that tivtit^ 
Y'to^it,/ hotii the dty of the i'M ofthc feid writing obligatory, 
L (ir4iltheday of pleacMpg the fame pkain))a]:j Lath been cc^ti* 



poaliy an ii(babitant wid icfidcnt of thisftale, dwelling and fcfi^ 
within the fanjc, (to 'witj at the county of Halifax aforefaid. I 
the faid Arclj!JhaU,^r\ii John Hamiltnn furthc|r fay, that by an i 
naadc and prbvidciifi-a General Affembly of theftatc of NorthX 
lina, began and hci3j«t Ne^wbern aforefaid, in the faid ft ate of Nonl 
Carolina,, and-nwv in the diilrid of North-Carolina, and witki 
the jurifliwiioivof this court, whill^ th^ war was continuing, a 
aftcf the faid fburtk day of July, in the year 1776 aforefaid, laj 
before the faid ciehtcenthday of O^obeF, in the faid year i*^ 
and before the faid fifteenth day of I^ovembcr, in the faid year ip^ 
and before the time of the. n^aking of the faid writing obligaton, 
(to (w'it^) on the eighth day of April, in the faid yeac 1777, ctiB^ 
tied, anaB decUr'mg iMihat crimes and practice i agamft thefiatt^ 

• he treafin and njjhat JhalUbe mffprjion of treqfoHy and pro-utdingfu 
nijhmenti adequaU t9 crlmfLofboih claffesy andforprc^oe-ntin.g theiss^ 
gers ivbicb may anfr fron^ p^rfom difaffeHed to the ft ate y (amoD'O. 
thcr things) it is enafted by the authority of the fame General Af. 
fcmbly, that ail the then late officers of th«3 king of Great-Britaiu, 

. and all perfons (quakers excepted) being fubjci^s of the faid to, 
then living therein, or who fhould thereafter come to live therein, 
who had traded immediately to, Great-Britain or Ireland, witliifl 
ten years then laft paft, in their own right,or aded as fadlors, ftoie- 
kcepers or agents here, or vn any- of the United States of America, 
for merchants re tiding in Great- Britain or Ireland, fhooici t^kti 
certain oath of abjuration and allegiance therein mentioned, or Jc- 
part-out of the faid Itate. And it is by the fame aft proviid, that 
all and every fuch perfoa and perfons fl^ould have liberty, and t^i{ 
they might alfo nominate and appoint an attorney or attornles, to 
fell and difpofe of his or their cftate for his o^ their nfe and benefit, 
as by the fame. act' (among other thingi) may more fully appear. 
And the faid Archibald and John Hamilton further fay, that thfy, 
on the faid eighth day of April, in the year one thoufand feveahM- 
drcd ^d fevcnty feven aforefaid, and long before then, were, wid 
from the time of their nativities reipedlively, continually hitherto 
have been, and ftill are, fubje«5ts of, and owing allegiance to, the 
did king of Great- Britain. And that they, on the fame day aijd 
yeaV laft aforefaid, and for a long time (to wtj for the fpace of 
ten years before the making, of the fame aft laft mentioned, and 
until the faid firft day/pr September, in tl\<^. faid year one thoa* 
fand feren hundred and feventyfeveft, were merchants and copart- 
ners, living in the; then ftate, and formerly province of North-Ca- 
rolina aforefaid, and had within and during the faid fpace often, 
years laftpaft, before the making of the fame laft mentioned aft, 
traded immediately f Great.Britain, in their own right ("that ist$ 

faj) at the ftate of Noith- Carolina afbreOiidj and now in the dift- 
rift of North-Caroling aforefaid, and within the jurifdiclionofthi$ 
court : and after the faid eighth day.of Aptilj in the faid year 
1777^ aodWore the faid firft day of September in the fapie year, 



CfaivhyJ on the faid — day of in the fame year, at North* 

Carolina aforefaid, and now in the diitrift of North-Carolina a* 
fcfcfaid, and within the jurifdiftion of this court, he the faid JcH^m 
idiony made his faid writing obligatory, fealed with thefeal of the 
faid jahn Eaton^ and the date whereof is the fame day and year ; 
and by the fnme writing, he the iaid John JSaton then and there 69m 
va fide conttiifted tlie faid debt, in the faid declaration mentioned* 
And the faid Arcbihitld, and John^Ham'iltan further fay, that whilft 
the faid war was c6ntinui»ig, and after the faid fourth day of July, 
in the faid year 1776, and after the faid eighth day of April, in the 
f^id year 1 777, and after the making of the faid writing obliga. 
tory, and beiore tlie faid fifteenth day of Odober, in the faid year 
1779, and before the faid fifteenth day of November, in the faid 
)'^ear 1777, (to iv'tyj on the faid firft day of September, in the faid 
year 1777* ^^^^Z ^^^ ^^^^ Arcbiha/J and John Hamilton j then beinfi" 
merchants and copartners as aforefaid, and having lived, refidedand 
inhabi^<;d, and then living, refiding and inhabitmg in Notth-Caro* 
Una aforefaid, in the manner herein before alledged, and having 
traded immediately to Great -Britain aforefaid, within, and during 
ten years lail paft, before the making of the fame laft menii* 
oned adl, as herein before alledged, and then being the fub- 
j'edls of, and owning and acknowledging allegiance to, the faid 
king of Greatr Britain as -aforefaid, and the faid T^/^w £fl/<7>!f ha- 
ving contra fted the faid debt bona fide with the ^aid Archibald and 
Jdhff Hamilton as aforefaid, and the faid Archibald and John Ha-., 
mil ton being creditors in that, refpedl as aforefaid, did withdraw 
themfelves, and each of them did withdraw himfelf from the faid 
ft ate, and remove and depart out of the faid ftate, (t<f ivit,J to Eu- 
rope, in confc rmity to the tenor, true intent and meaning of, and 
in dbedience to, the fame lail mentioned ad of the General Affem- 
bly ; and continually afterwards, from the faid firft day of Septem- 
ber, in the faid year 1777:1 and at the time of making of the 
faid aift^ in the fan^e plea fecondly above pleaded in bar firft men- 
tioned, andalfo at the time of making of the faid aft in the fame 
plea fecondly above pleaded in bar laft mentioned,^ and at the refpec- 
4ve times of the making of each of them, they the Aiid Archibald 
lirid John Hamilton refided beyond the limits of the United States^ 
6f America, under the^ fovereignty and jurifdiftion of the faid kingj^ 
owing and acknowledging iheir allegiance to him, and they the faid 
Archibald and John Hamilton had not, nor had either of ihem, at 
the time of the making the faid aft in the fame plea fecondly above 
pleaded in bar laft mentioned, appeared before any General Affembly 
of the faid fta^e, to be, rior had they or either of them after their- 
departure from the faid ftate as aforefaid tver at any time after been^ 
admitted a citizen or citizens thereof^ And they the ^d Archie, 
iald and John Hamilton further fay, that by the definitive treaty 
Qf peace between the United States of Amencji ^fo^eiaid 4n4 b^ 
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«'Mf2nric M3]dlf ifczziMy m^ za^^asc at Pairisj after dsc Cai^ 
; >jrrh day ol J ^iy, in the laid year 1 776, and after the time of the 
.nH'<ing of the fa id writiiig oLligatorj, acd after the departure rf 
:h- faid JrchibaU ^xkI Js/r* Haatiicx, in cooformity and obed'encc 
t a the art cf.thcGcacisl AJcmblyhcreiabefoic pleaded, and ^fter the 
»i4^g ^' t^« ad of the Gcixrai ACembly in the fame pie?, m bar/^ 
ondiy aboTe pleaded nrft lae '.licr.eJ, and after the paffing of the id 
«>f the Gencnil AiJ^mbij in ihef^me p.ci in \x^ jtzondly above jpleai 
/!4iail mentioned, (ttimt,,) oa:he third day of Scpicaiber, in th? 
year of our lord one thoofand icvcn hundred and eighty-three, it is 
{ tmong other thing*) ftipulated and agreed, thrit creditors on either 

* itc (hould meet with no lawful impedimcDt to the recovery of the 
**;ll value in fterling money of all honafiJe debts theretofore con- 
-1.1 fled, as by the fame treaty (among other things) may more ful-. 
/ , appear. And the faid Archibald and Jtiha, Hamlhau further in fad 

. u}', that they, at the time of the making of the faid definitiFC 

• roaty, and for a long time lieforc, then, fio %v':i, ) oa the faid 

•ay of , in thp faid year 1777* were, and from that fame ^.jy 

continually hi^/to havp been, ^d ftiil arc, creditors of the laid 

[foba Eaton, by virtue (rf" the faid writing obligator}-, la the faid 

<:^c1 a ration mentioned, in manner and £brm, as the rein is declared; 

?tA on the fide of bis faid Bjitannig Majeily, within the true intent 

'\A meaning of the faid definitive treaty, {that u u/cyj at the 

^latc of North-Carolina aforefaid, and now in the faid d\&Tid of 

N'orth-Caroiina, and within th? jurifdiftion of this court : andthjt 

*^hf*y, the faid Archibald and John Hamilton, at the time of the ma- 

'J ^g of the faid definitive treaty, and at and before the paffing of 

!/:; faid acl ' { the General AiTembly, iu the fame ple^ in bar/rcW- 

/V above pleaded laft mentioned, and at and before the pafiing of th^ 

''VA ad of the General Affembly in ,the faid plea in bar fecondiy a- 

' '»ve pkadcd, firft mentiomed, and at and before ,the depa;^ing of the 

;'. id Archtbaldzxkd John Hamiltony in conformity to the faid ad of 

^r»'c General AffemWy hcrjein before pleaded by way of reply, and at 

.'.1.1 before the time of the making pf the faid writuiff* obligatory in 

*' :: faid declaration mentioned, and at and before the time of th? 

.i^\^Yrv^ of ihc faid ad of the General Affenjbly hejein before plead! 

!a ">■ *)y way of reply, and on the .faid fourth day of July, in the faid 

. nr 1 7 76, and long before, then, and from the timesof their nativi- 

: : : refpcdivcly were, and from thence continually hitherto have 

v-n, and ftill are fubjeds of his Britannic Majelly, oying aridac- 

*• .'>'.viedging their allegiance to him. And that th^ (aid debt in the 

". 1 declaration mention-^d yvas coutraded, and the faid waiting ob- 

\ ';atory therein mentioned was executed bv the faid John Eat on ^U- 

- ' fidey before the lime of the making of th^ faid definitive treaty, 

; , nwty) on the faid — day of in the faid yeaf ,1,777, ^"^^ 

y - \ the fame debt ftiil remains >vholly dup and 9win|; from die faid 

/ ,h-i Eaton, to the faid Archibald ^d John 'Uaikilion^ acd hath Hot, 

j/-r hath any part ^hereof been paid offatisfied to them, or either 



6if ihttttj f watts to fayy) at, the^ftate of Norih-Carolina afolfc- 
faid, and now in the faid diftrift»ojf North-Carolina,* arid witHi.> 
th^ junfdi<nion of this Coiift. And the faid Archibald zn^di Jot./ 
Hamtlton fufther fay that fey the cdnftitutiott oi^aindd andcfte- 
d1 idled by the people of the United , States for the United States 
if America, done in convention after the fard third day of Septem. 
>ef, in the faid year 1783, ftoivit/J oh the fcvcnrccnth day of Sep- 
rember in the j'car of out lord 1787, it i§ (<iniohg other things) c:.- 
*)refsl*y declared that all treaties whieh were then-made, or whiil; 
liould be made, uhder the authority of rbef United States, ftioulri 
le the fo'preme Jaw of the land, any thing in the faid coniiitution or 
fatvS of any ftate to the contrary notwithftanding ;' as by the fame 
ironllitution more fulFy appears. And the faid ArchibitU tnd, Jobi 
Hamilton further fay that, by an a^ made and provided iii a Gciifc- 
^al AflTcmbly of thfeftatf* of North-Carolina begun and held it' Tai • 
10 rough y now in the diftridl of North -Carolina aforefaid> and with- 
n the ju^ifuidion of this' court, alter the faid third day of Septem-" 
3er, in the faid tear one thoufand feven hundred and eighty three' 
indafte/ the faid feventeenthday of September in the faid year 175^7/ 
to nvit;) on the eighteenth day of November, in the year of o>rr 
lord 1787, and in the twelfth year of the independence of the.fald 
iaie,^ entitled, iiu aB declaring the treaty of peace betnvjten the t/W//- 
?J States of America and the kuig cf Great -i'Rritain , to .he fart of 11.4 
^knu of the landy it is enaAed by the aiulhonty of the fame Gene- 
ral AfTeihbly, fhat the Articles of the definitive treaty between tlx* 
United States of America and^tiie king of Great- Britairt/ Were the n^- 
yy declared to be part, of the law of the land* . And* it was alio 
hei*eby further ena^^ed by the fame authority,' that the courts ^i 
)f law and equity were thereby declared in ^11 cafes, and.quellicwu^ 
iognizible by themy rei^fting the faid treaty, to judge accoiiing-^ 
y ; as by tliefame adl more fuliy apjiears. Wherefore, for that tic 
'aid Archibald artd ^ohn Hahtiltoti were mexchanti, and were j^. i 
tre fiibjtfts of the faid king of Great. Britain/ and' creditors on j.ii 
idetas aforefaid ; and the faid debt was bona fide cpntraded before: 
he makingof the faid definitive treaty^ andi.the ordaining' and t;* 
ablifhing of the faid conftitutioft, and the psffing of the /aid a^ iir- 
la ring the faid definitive ti^eaty to be part of the law 6f the lanri ; 
hey, the faid Ar^hthaldim6. John Hamilton ^ pray judgment and tVi r 
aid debt/ together with their dsimage^, ogtafioned by the detail -' 
ng' of the fame,' to be adjudged to them, &e- 

III. ANEX the faid Archibald «nd John fitimilton, as td,t4e plei^ ot 
le faid John Eaton by him thirdly above pleaded inb^r ; fay that the \ , 
y reafon of any thing in that plea allcdged, ought. not to Jbe barr^l^ 
•om having or maintaining their faid J^dipn thereof againft l^im. Ic . 
aufe, protefting that,- tlhat plea and' the matters therein contaii|t:(i 
re not fiiiiicientinlaw to baf tli^'faid Archibald and JohnHamii^or 
rorrt having n)r maintaiiring>> tbeij f^id n^ion againft the faid Jal J 
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pear, A^^xh^ h\^ AnhihalJ zr.i John HamUton further in 
fay, that they at the. time of the making of the faid definitive ;i 

• ty, and f^r a long time before then, (to uji/,J on the faid <I^ 

in tlie faid } Car 1777, were, aiid from that fanae day cona 

ally hitherto have been^ and It ill are, creditors of the faid ^ 

. £atoff,hy virtue of the writilig obligiuory in the faid declarati 
mentio.ied, in manner and form as therein is declared, and en i 
fide of his faFd Britannic Majeily, within the true intent and boi 

^ mg of the faid dxfiiiitive treaty, f/Lat is iojay^) at the Hate of Xorri 

- Carolina afrcfaid, now in the diilricl of North-Carolina, aridTj'iA 
in the jurifdiiUcn of this Court, and that they, the faid Arc'nx^ 

- and Jc/'/r Ilum l/i\', at .the time of the making of the f::id definiii 
treaty, at and bctorr rlie paffmjg of the faid ad of the Gcnoxai i 

. fembly in tl.c ro./>\c pica in bar pleaded, and at and before the dt 
. parting efthc faid JrchijM stnd 'John Hamiltoriy in conformifr< 
. the ad of the Gciierai A iTembly herein before pleaded, by way ( 




reply, an.l on the k'.ivh'uuitl. «i.»y of July v\ the faid year i 776, wl 
- long before, tl^-u ir.d iiCxA tl.e t»me> ui ihci'r nati\'ifics refpedivt. 
^\y^ were, and tV:; n jlseace ccr.:rir.u:'l-y uiibcrto have been, aixf 
;'fli}l nr'», fit.j?d: Oii:i& faii,»iia;/.K n::*,efty, owing and ackaow. 
Icd^i.igtlicir allci;irtT;ce andobcJirnce tc. hi:n. Ahd that the faid 
: debt, in th: fiid i'L^Liration nientiorcd, .; as ccn traded," anrf tk' 
.faid writipgobi;^.i' ;v t^^ercin aifo jncntior.cd v^:A*i ar^d executed 
by the faid John EatQii, *;.'. fde^ before the time of the making of 
, the faid definitive treaty, ( :'j a. /,y t^i tjiC faiu - day of--^-ia" 
• the faid year 1777/ and the fame debt •t'll rt\iiains wholly due and 
: ^wingfrrm rhe faid John Eatofi to ihc fau. Avchilald and JohnHa^^ 
^'miltnnj and liath not, nor hath any p..rt thcicot, been paid or fatis- 
fied to them, or e'thcr of them, that s ^0 injy at theftatcof Nortfi- 
' Ci^rolina.aforefaid, and in the faid dift rid ol North- Carolina, aod 
w^hia the j-irifdidion ot tbis court. And li'i fiiid Jrcfjibald^^ 
yh^f Hamilton i\it\?j^x icy' that by thcconiliiition ordained andc 
f nbiii'hfd by the people ot the tJnited Stales fir the United- States 
(Sf America, done in convention after the faiv^ third ^^lay of Septcm- 
■. ber, tn the faid year i 7S3, (to <vj]t,) on the i'"\{.'niecnth da'y ofScp- 
, temSer in rhe year of our lord 1787, it is (among other things) ex- 
' j.'r-f':|y declafti that ail treaties which were the-i made, 01' which 
. ikdM\^ be made, under the authority of the United State's, fhould 
•be the fupreme law of the land, Any ihii^g in the faid con(litution4>i 
laws of any ilate to theconti'ary notwirhllandirg, as by the fame 
conftitution more full/ appears, /nd the faid Arch:ha!d and 7*^ 
J^amllton further hy that, by an av t njad^ and ^ /vn'ided in a Gcnc- 
jal AfTembly of the ftate of North-Caioliua begi-n and held at Tir- 
borough^ now in the diftrid of North-Carol jna aforefaid, aiid with- 
is^ the jurifdidioa of this court, after the faid third day of Scptcin-' 
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k fnthe faid yea,! oue thoufand fevcn hundred and eighty three, • 
bd after thefaidfevent'eenthdayofSeptemberinthefaidyear 1787/ 
f 7v.'/, on the eighteenth day of November, in the year of our- 
W 1 787, and in the twelfth year of the independence of the faid 
late, entitled, an a^f di^clanng the irtaty of peace het^veen the Unit-- . 
i^tates 6f Amerka and the kwg of 0reat~ Britain to be . rt of the 
ky ofthelandy it is ena6i:ed by the authority of the fa (Jene- 
al Affembly, that the articles of. the definitive treat/ be cr the 
Jnited States of America and theking of Great- Britain, weri iherc- 
5' declared to be part of the law cf the land. And it was al^o 
hereby further enad^ed by the fame authority, that the ccuits of 
llw and equity were thereby declared in all cafes 2 .id qucllions 
bgnizable by them, refpefting the faid tre.ity, to judge arcording- 
t *, as by the fame a(^ more fully appear «;. Wherefore, for* that the* 
tA Archibald ?inA John HamUto/i v/ere mercliants, and wers and 
trcfubjefts of the faid king of Circrir- Britain, and crecHtcjrs on his 
Ideas aforefaid ; and the faid debt was bona fide contra.:\ed before 
lie making of the faid definitive treaty, and the ordaining and ef- 
iabliihing of the faid conftitution, and the piffingoif the faid aftde- 
ilaring me faid definitive treaty to be part of the lav/ of the land ; 
key, the faid Archibald ^^^^John Hamilton^ pray judgment and 
thejr faid debt, together with their damages, occafioned by the de- 
lining of the fame, to be adjudged to thcmi &c. 
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IV. AND the faid Archibald 2nA John Hamilton^ as to the faid 
lea of the faid Joi?^ £«/<?«, by him /o»r//^A above pleaded in bar, 
ay that they, by reafon of any thing in that {ame plea allcdged, 
<iught not to be ba.xred from having or maintaining their faid aftioa 
thereof agMnft him ; bccaufe, protcfting that, that fame plea 
^ndthc mitters jhereia contained are not fufficicnt in law to bar the 
fold Archibald 2ivA John Ham'tlton from having or maintaining their 
faid aftion againft the faid John Eaton ; for replication they, the 
faid Archibald and John Hamilton fay that true it is that on the faid 
fourth day of July, in the year 1776, and continually afterwards, 
Bntil the faid thirtieth day of Novfcmber, in the faid year 1 782, there 
^a*s an open war between the faid king of Great- Britain and the U- 
nited States of America aforefaid, and that on the faid fourth day oi 
July, in the faid year 1776, the faid, ^rr/j/^W/^ and ?»/&» Hamilton 
J^erc refidejnts and inhabitants, and eatch of rhem was a refident and 
Bihabitant of this ftate, and continued to refide and inhabit within the 
fame until the fa/d 20th day of Oftober, in the faid year 1777. Yet 
i^e faid ^rf^rWi and John Hamilton' (xxrthcT {sly 9 that by an aft 
made and provided in a General Affembly of theftate of North-Ca- 
Hna, begun and held at Ne^bern afoirefaid, in the faid ftate of North- 
(•Carolina, arid' now in the diftridl of North-Carolina, and within 
the jurifdididn of this court, after the faid fourth day of July, in\ 
the year one thoufand fcven hundred and (eventy-fix aforefaid^*; 
pid.beforc the .ti«c .of the making of .the &id writing obligatoxyVl. 
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(t9 noity) on the eighth day of April, in the faid year 1777, a 
tlcdy am act declMrmg luhat crimes and pra^^icei againfi tcfftau)^ 
ic treapn and ijuhai Jhall be m fprifion of treaf^fiy and pnvihil 
nijhituuis alsquate to crimes of both clajfei^ and for pre-'jeni'm^ ibii 
fen lu'j'Ch may arje from perfgns dtaff^fisd to the ffaie^ (amo]f 
thcr thL;i^=) it i? enacted by the auihori ty of the (jlvr^ Genera) J 
fcnibly, tiiatall the then late oQjcrs of the king of Great-Bca 
aad alipenons (qaakers excepted) bein^ fubjecls of the faidi 
then livia^ therein, or who ihjuld thereafter come to live thai 
who had iiaded iminediately to Gr»:jt-Britain or Ireland, vi 
ten years tnea lalt pall, in their own right, or acfted asfadors,S 
kcepcrii cr age.irs here, or ia any of the Uaited States of Ameu 
for m^rchaiiti reliding ,in Great- Britain or Ireland, ihaoW tk 
certab oathof abjuriition an i allegiance therein mentioned, or a 
part OJt oi the iaid ftate. And it is by the fame aft pronded, rS 
all and every fucli perfon and perfons ihould have liberty, and t& 
they migl'.t aifo noninate and appoint an attorney or attomifSj" 
fell and difpofe ©f his or their eftatc for his or their ufs and feer' 









as by the i'^inie acl (^mong other things) may roore My appoi 
A.id the laid Archibald and John Hamilton further hf, Aaf ^^< 
00 the iu'A eigii;hday of April, in the year one thoufand fefcnK 
dreda.id icy^^ityi^^wQa aforefaid, and long before thea, were, fflj 
from the time of their nativities reipedlively, continaalJy A^f^^^^" 
have been, and iiill are, fubjecls of, and owing allegiance to, tHt 
faid king of Great- Britain. A; d that they, on the fame Ar ^^ 
year lait aforefaid, and ior a lo.ig time /^/a *w.'^y fortk^p^^^^J 



ten years before the making of the fame acl lad ment W, as 
until the faid firft day of Septern'oer, in the faid year one thoB* 
iaoA feven hundred and fcventy feven, were merchants andcoparu 
ners, livi.gia ther then ftate, and formerly province of Nortfl-^^ 
rolina aforefaid, and had within and during the faid ^P?^ , ? 
years laft paft, before the making of tlie fame laft mentioned Kt,^ 
traded ininjediately to. Great- Britain, in their own right (^"^^^f 
fay) at the ftate of North- Carolina aforefaid, and now in the dm- 
ria of North-Carolina aforefaid, and within the jurifdi^iono^f'^J 
court : and after the faid eighth day of April, in the ^"^^^ ^ 
1 777, and before the faid twentieth day of Oftober in the ^"^f^^ 
one thoafaad feven hundred and feyenty feven, to'oi'tt^ ^"^ \[^ 

—day of r in the faid year one thoufand feven ^'"^^ . 5r/?ri«! 

Tcnty feven, at North-Carolina aforefaid, nqw in the faiadi 
of North-Carolina, and within the jurifdi^ion of this court, be ^. 
i-AvdiJohn Eaton made his faid writing obligatory in the faid d^^^, 
tion mentioned, and by the fame writing, he the faid 7^^* f'jjl 
then and there ^o«tf /t/^. contrafted the faid debt in the foi<l ^e^ 
tion mc.itioned. And the faid Archibald aid John Ilamilm^ 
fsLy, thv^t after the faid eighth day of April in the faid year ^V^ > 
and 'diviv tlic making of tlS faid vyriting obligatory, '* .'"''\^"tfe 
iiid tv.v:utieth day of Qftob^r, in the year 1777 aforefaid, tW 



4 Arch'fhald ant! John HamUtofii tKen being mercliants an} 
■»artners a«aforefaid,and haiviiig Uvcd, rcffdea and mhabjted» 
ithen living, rffiding and inhabiting in the ftatc of North* 
roiina aiocefaid, in the manner Jcrein hcfoire* nienti6ned« 
1; Ka ving tjfadcd immediatclj^ to Great- Btitaln afo]tf;»ul» ,with- ' 
and during ten years lafl p^ft before the making of the fame ' 
L as aforefaid, ai«l then being the fubjedls of^ and owing allcgi- 
te. to, the faid king of GreatrBritain as aforefaldj and tho 
d John EatonhKvmg contraded the faid dfibt hoha.Jtie with the . 
d Archibai4 and Jdfn Hamilton afbrefaid ; and the feid Arckihald' 
d Jcthn ife«///o», being creditors in that refpeft as aforefaid, • 
1 withdraw thcmfelves from the fajd ftate and from the .Uni<*. 
1 States of America afbrefatd^ andf they^ a^dWh oif them did ^. 
>irc and depart out of the faid (late, /40 «|v«>,^ to'EuTOpej inconibr. • 
ity. to thetenor> trqe intent and meaningcf^ and in obedience to, the 
ne iail mentiojied a6l of theGe^^ral Aflembly, and cc!^tinuaIl)iE ' 
erwards^ from the faid twentieth day of Oi^beF in the faidi. / 
ar 1777, until the termination of the faid ^sjr^ iiitTiidA^cbibald:' 
i Jojbh Hamilton refided beyond the litifvits of the faid United^" 
3itesj> under the fovereighty and jurifdi^on e( %ht faid king* o w- 
^ and acknowledging their allegiance tp hinij^ and dtrring all the: . 
tie laf): aforefaid^ tiey, the {^xA ArMbaU ^oid^Jobn^ Hamtlfpiit cfidt 
»^j nor did either of thehi, return into the faid ftate^ t#*be admit« 
d citizens or a citizeh thereof : and the (aid Archibald and; John, 
'wntlton ivLTth^x fay, that true it is, .that afterwaFds, fuch 'afit o£ 
e General AiTembly of this ftate, held at Halifex,>" on theeiglu. 
:ci|th day of Oftobcr, in the year 1779 aforefaid, wa,^^made aaih 
K fame plea in bar, fourthly aboy? pleaded, is alledg^jd. Yet^ 
icy, the faid Archibald and J^bn. Hamilton fuuthcr {^y^ that 
y the dfcfiijitive. treaty of peacip between, the United States of 
metica afor^ifaid and his Britannic Majefty aforefaid, made and; 
meat Paris, after the faid fourth day of July, in the faid year' 
n6> and after the tim^ of making of the ft^id writing bbligatoryi; 
id after the departure of the faid Archibald and John HmmUtdn^ vc^ 
>idbrmity and obedience to the aft of the Geoeriad Affembly jherer'. 
'before, pleaded, and afteij- the paflihg of the faid ?ft of the faid Gc- 
tral AiTembly in the' fame plea in bar pleailcd, (fo^tj on thai 
lird day of September, in the year of oup lord 178^, it is (among* 
;her things) ftipnlated and agreed that creditors on either ^de.'. 
xiuld meet.withtio Is^wfiii impediment to the recovery of the fuH> 
line, in ftcrliog; money, of all ifl»a/^e debts thetetofoije confraft-^ 
1, as by the fame treaty, {among o^her thing*) may more fujly ag-^ 
Mir.' \/Ud the faid ^rrii^tfii/ and y^i^ir Hanf'tlto^ furtlier ia fa^' 
y.; that <hcy, at thic tiifte of the making of the faid definitive trca-- 
f^ and for a long tiine before then, (to witjati the faid -r: day 0$' 
— inthe feid year 1777, were,^d from that fame day continue 
Uy hitherto (uive been, and Itili are, c^editoi^jf of iht. hiA Jaku 
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EaMfghj xirtvie of the writing obUgttory intlie faid 4eclaratki 
mentioned^ in manner and fbrm as therein is declared, and on th 
lideofhis (aid Briunoic Majefty, within the true intent and nseaa 
ing of the4aid definitive treaty, ftbat it to fay y) at the ftate of Nortk 
Qirolina afbrefaid, now in the diftri^ of NprthXaroiina, and witli. 
in thejarifdidlionof this court : and that they, the faid Arch'M 
and John Hamilton^ at the time of the making of the faid definitir^ 
treaty, at and before the paffing of the faid ad of the General *4/. 
iembly in the fame plea in bar pleaded, and at and before the de- 
parting of thefaid^rr^/'^/i/i/and John Humiltony in conformity it 
the aAofthe General Adembly herein before pleaded, by way ol 
reply, and at and before the time of the making of the faid writuf 
obligatory in the faid declaration mentioned, and at and before ti« 
time of the making of the faid ad herein before pleaded, by way of 
ireply, and On the faid fourth day of July in thcfaid year 1 776, and 
long before, then, and from the times of their nativities refpediw- 
ly, were, and from thence continually hitherto have been, ani 
ftill are, fubjeAs of his faid Britannic majcfty, owing and acknow- 
ledgin^ their allegiance and obedience to him. And that the Uxi 
debt, in the faid declaration mentioned, was contradted, and the 
faid writing obligatory therein alfo mentioned made and executed 
fcy the faid John Eaton y bonajidej before the time of the making of 
the faid definitive treaty, (to wit, J on the faid — day of— -in j 
the faid year 1777, and the fame debt ftill remains wholly doc and j 
owin^from the faid J$hn Eaton to the faid Archibald and JfAn^fff- 
^i/ton, and hath not, nor hath any part thereof, been paid or (atts. 
£ed to them, or either of" them, that is to fay y at the ftate of North. 
Carolina aforefaid, now in the faid dillrift of North-Carolina, and 
within the jurifdi^ion of this court. And the faid Archibald^ I 
John Hamihon fuTthcT fay that by the conftltution ordained andef- 
tablifhed by the people of the United States for the United States 
of America, done in convention afteir the faid third day of Septem- 
ber, in the faid year 1783, (to wityj on the feventecnth^ay of Sep- 
tember in the year of our lord 1 787, it is (among other things) cx- 
prefsly declared that all treaties which were then made, or which 
ihould be made, under the authority of the United States, ihoald 
be the fupreme law of the land, any thing in the faid conftitutionof 
laws of any flate to the contrary notwithftanding : as by the fai« 
conHitution more fully appears. And the* faid ^rri&/^a/^ and John 
Hamilton further fay that, by an aft made and provided in a Gcix- 
xal Affembly of theftate of North-Carolina begun and held at fir* 
borough, now in the diftrift of North-Carolina aforefaid, and >vith- 
in the jurifdiftion of this court, after the faid third day of Septem- 
ber, in the faid year one thoufand feven hundred and eighty thitc, 
and after the faid feventeenth day ofScptember in the faid year t^^^i 
to ivity on the eighteenth day of November, in the year of our 
lord 1787, and in. the twelfth year of the independence of the faiii 
#4tej t^atitied^ an aff declaring the treaty of feace between tbe VvA* 
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iiSidUt $f America and tie l\ng ofGrenUintan to le fdti •fA4 
la^vj of the land f it i» cria^ed hf the aothority of the fame Cjeiie« 
tal Aflembly, that the articles of the definitive treaty- betwefn the 
United States of America and the king of Great. Britain^ were there, 
by declared to be part of the law of the land* And it was alfo 
thereby further cna^d by the fame authority, that the. courts o? 
law and equity were thereby declared in all cafes and queftions 
cognizable by them, refpefting the faid treaty, to judge according- 
ly -; as ;by the fanic aft more &lly appears* Wherefore, fqr that the 
faid Archibald and John Hamilton were merchants, and were, anJ 
are fubj efts of the faid king of Cireat* Britain, and creditors on his 
iide as aforefaid ; and the faid debt was bona fide contiafted before 
the making (Jf the faid definitive treaty, and the ordaining and cf- 
tablifbing <5f the faid conftitutioD, and the pafling of the faid aft de<« 
daring the faid definitive treaty to be part of the law of tjie land j 
they, th<J f*id Archibald a^nd John Hifmilton^ pray judgment anJ 
their faid debt, , together with their damages, occafioncd by the dc^ 
tiining of th< fame, to be adjudged to them, 5cc. 

- ' w. R* ry\^itipfo s^^r. 

1. AND tJie faid John Eaton fays that the plcf ifdicffeid, bjT 
ihe»raid Archibald and JoJm Ham'tltoHj abOve in replying /fi^^j^cad- 
td, attd the matters tberdh eoirtainfed are not fufScient in law^ to 
tompel the faid J(^bn Eaton to anfwer to the aforefaid declaration o£ 
{aid Archibald and Jahn tiamtltoni to which the faid John Eatonh^ 
BO ncceflity, nor u he^ by the law of the land bound, in any man- 
nei" to anfwer 2 andthis*he>i9iead3r to vfefify*. Wtiereforq, for dc- 
6alt of a fufficient replication of the faid Archibald and JobnHamiU 
ton ia this behalf, the faid 7oj&et54f/<>«.as before prays judgment, w))e^ 
thex the faid Archibald and John Hamilton ought to have and main'*, 
tain their faid aftionagain(lbiini_&C4 ' 

li. AND the faid ydn Satoji fays that the plea afdrrfaid, hy 
the faid Archibald and John fiamdton, above in replying Jecondly 
pleaded^ ^c^ai abo/^u 

I ll* AND the faid J^u Eaton(7kY% that the plea aforcftid, bjr 
the faid Archibald add Job ft Hamltoup above in replying tbirdlj^ 
pleaded CS^r. at abo^e* 



IV. AND the faid John Eaton Uys that the plea aforefaid, by^ 
the faid A rcMbald and John Hamilton, above in replying fourthly 
flt^M ^€^ ^ above. \ 

John HAYWbpD, ffoht/. 
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|OIlrD£ltS IN U^B^M V a. ft ft R* 

1. AND the (aid Archibald and 7fli^« Hamilton. hy^^^t ttcpfei 
aforffaid fey them the faid JrchtbaU JMid John 'Hamilton in roanflfl 
and form iioxtWvd'Jirfi above in rtpljring pleaded, and the roatw 
herein cbptain^d, ai^^ood And fufficient in law to compel thefai 
^tf^/f ^<i/o/» to infwef to the declaration of them; the faid ArchM 
and 7fli&» HmmiitM : which faid plea and the matter therein contei- 
cd the faid Archibald and John HamiUon afe ready fo vci»ify n( 
pi'6ve;i^ is the court &c- And becaufe the faid JohnEnttn to t^ 
flea doth not arifwer^ ndf has hitherto any way denied it^ th« iaJ 
Archibald and 7^/&» Hamilton pfay judgmeftt^ feTf* 

If. AND the faid Archibald and 'y^iJr^ fldmiltmi (ay that tk 
blea ^orefaid by them the faid Archibald ^pAjahn Hamilton \n nwn- 
tier and form zhrtCaid/econdlj above in replying pleaded c^c^ «; i* 
iove* 

Uh AND|he.(aid^f(:i;W</ and 7<»;&;f tiamittm fey, riiat tfe 
plea aforefaid by them the faid Archibald sa^d John Hamilton in maiw 
lier and form aforefaid thirdly above in reply pleaded^ l^c^ asa^^ 

IV^ A^T>thf^ (sidArclibald xnl John Hantiltou fay that tbc | 
plea aforefaid, ^y them thefald AfchihaUznd John hamiltoxinm^ i 
•er aod fojrm. aA^ittCa^/ourMj above in replying pleaded tf r. asa» 

W* R* DAVIE, /r<^ %^r* 

At June term ir 796/ chit caafe wat argtted* 

Baker* for the demurrer, I rife tO enter mto the afgunient of ttt 
important qucfllon, with all th< diffidence^ which the imponanoe 
ef the fiib)ed^9 and the fhortnefs of the time albtted to pie fek tbe 
coniideratio^.pf it, are natarally calculated to infpire vand m]rdif« 
fidence is increafed^ when I conader that the inveftigatioft ncccff^ 
rlly involves in it an enquiry into the conftitational powers and v^ 
thorities of the late confederation and of our own date' govelnment} 
an e^quir}' which cannot be other than an importaatone at any time* 
Yet, when 1 take a review of the fubjedi, aad deliberately confidef 
the arguments which may be properly ofiexed on both (ides, I dt 
five niMch coniidence from a convidion that my client '« defence is 1 
ilibftantlal one ,; and flatter myfeif it Will fo appeal^ to your Ho' 

i : 1 1 — ' ■' ■ . ' ... ' "■" ' . — • 

* Afr. Att» Gen. Haywood, the defendant* i former cotmfel^ ndA 
thii^cauje 'was pending ^ tiias froaiHid to a /eat Mtbe beticb of the ^ 
ffmr Gntm ffthejatu 



pfits^ if Lc^Q have tii^ hsLfpiixfs pii^niskt^^ in the 

tjxfppct I.wifh. 

' Vin cxainlmag this, queftion,althoV the right of makhkg the coti- 
£f(>atiJDn.byQur flace:.legi{^tore i» not denied by the pleadings ^ 
jrj?t -with the view to fhew the extent of that rights axid to give tte 
|p!ieater force to ntg^pnents which l.fliaUd^aw from it, I beg the 
^plgcnce pf this courts while 1 take. a ftimmary view of the doc* 
ime, as exnlained by the moft rcfpcAable writers on "the laws of 
p^tUins^ an<{ ji$ recogjaized^by tki laws of "England. I then contend 
ithat a.foyereign ftate may rightfoUy confifcate debts due from iu 
Citizens, id the fubje^s of its enpmy. 

To prove this I wiD cpnfideir, ift« the natnre of war. 

JT^/^^f fagt 519* § 138,, fays, ^' the biifincfs of a joft waf bcinj^ 

* ta fuppteis viokncc and injiiftice, it gives a right to compel by 
' iatoit, him who is deaf to the Y<>ice of juftice ; .it jpLves a fight of 

* dqing agaii^ theervemy wliatever is necejOfary for weakening himy 

* or. difablmg him from making any farther rciQftance in ftipport of 

* his.injuftiee i and the ra^oft proper methods may be chofcn, pro- 

* vided theylhaye nothing odious, b^ not unlawful in thcmfclvcs, or 
'exploded by the law of nature." If this is the cafe, it follows di 
iourfe, Ibprnbly conceive, that a debtmay be confifcated >for by that 
thc^ftate deprives the enemy of one great mean of fnpporttng the 
watagainfthcr. The amount of debts due to BritUh fubjcfts in 
tWe'/cycr?! ftates at the cojiimcncemcnt of the war with Grcat-Bri- 
i^in would have made no inconfiderable fum to' be carried into the^ 
Ibppofite fcale; by depriving the enemy of this, whieh.wedo by with-^ 
Kpldiog it from his lubjedls, we lefffen his ftrength and add to our 
Own : or at leaft we prevent the diminution of bar own very confi«^ 
derably^ For how would it haye Weakened and diftrefled as to have 
paid up debts ,to fuchalarge amount, at thai particular time, in fpc^ 
_cie, (which was the only money that the creditors would receive) 
;9vhi.cb would immediately have been carried out of the country^ 
jind we deprived of any benefit arifmg from Ihe circulation of it a« 
IDong us ? I prefume that fucha colledion, could it have been made 
would have taken every penny of the fpecie then incireulation : and 
it is unneceifary for me to dwell on the inconveniencies and diftref* 
ics the carrying it out^eifthe country would have put our government 
lo, at that time ; every body knows the difficulties under which we 
kad to ftiruggle for the w^t of fpecie ; altho* we were not drained 
of ^t as. we ihould have been, had thefe debts have been paid up« 
By withholding thefe debt8> many whofe greatcft property confift- 
ed in theoi, might, from motives 0f intereft, remain among us and 
j^tt in the defence of our liberties ; and the enemy from the criei 
and importunities of the creditors, who defer ted and left their debta 
jfnpaid^ nughtix the more readily brought to the fenfe of judice 
towards us ; which, the elegant author I have quoted fays, we have 
H .ri^ht %o compel. ,him to,^ by any juft means in our power. If 
tbc rtj^bt to coiififcate debt& i» denied^ what would not be the iov 



convenience and injofticc of it ? Wc (hould have to defeiul tie 
perty of our very euemy ; fof tile property of the debtor to t 
mount of the debt, in faft, belongs to the creditor. It is^at 
the fund out of which it Is to b^ paid, ^nd UpOn which h is feci 
tJic debtor prote<fis and infures that fujid, againft the creditor, 
contributes nothing to'its prote^lion'^'but, on the contrary, bj 
Condut^, makes that protcdion and infurance more difficult iji 
"p:n(ive. lu fai^, it is againft him alone that any exertion foi 
p/qted^ion is neu-iTary to be made^/'lt cannot be denied but 
.property of every defcrlptioa, other than debts, msty be conS 
cd : ■ and, if fo, it is furely juil that debssalfo ihould bd : dtheri 
one party, whv^fe. property m the' enemy's count ry.confifled of ddw 
yvoaid have a material advantage over the othef',^ virho had fM 
ty of other kind in the enemy's country, wliich might mA woiiMfil 
•^conafcated, *:^ 

Having obferyed this miichy y/ith t!^ view tofhew that tk ngf 
'qf,cdiififcatin| debts is a right which every nation may lawfully 
ercifeagaihft its enemy, on the breaking out of ^ War, in com 
inity to tliofe general rules before mentioned from Vatiehi^ 
now trouble the cour; with a few cafec;, to prove more pamcalarlf 
"th^t debts m^y be confifcated. ^ 

f^auel, p, 484, § 77, fays, " among the things heloilgiD^w 

*^ the enemy arc like wife incorporeal things ; and all his rigtfSj !!• 

'^ ties and debts, excepting however thofe kind of rights gnared 

*< hy a third pcrfon, and in which he is fo far concerned that if w 

'* not a matter of indifTerence to him by whom they are f^^^ 

'* Such, farinllancc, are the rights of commerce. Bat, as debts ait 

*^ not of this number, war gives us the fame f ight' over any fiifl^*" 

/* mcney due by neutral nations to ouf enemy, as it can give oTtf 

**' his other goods.*'' The fame do&ine is laid down jd. <^^ 

143, and goes to (hew beyond qudftioa that, by the law of natioo^ 

a debt may be confifcated as well as any thing elfe ; even 11 tw 

-debt is due by a neutral nation to tte enemy. And if ro,mBchinw| 

ought it to be the cafe, when due'Ly one of cur own citizens, ^Ji 

is in our own country, and himfelf and pfopcrtj- fubjcifl to nootW 

power but the laws of our own government. 

This rig;ht of confifcsfting debts is recognized by the law of En- 
gland, which muft alfo be the law here. . Parker* s reports of ExcRf': 
quer cafes. 27. '^ Attorney ^General 'vs. Weedemxii, Shales* ^^^^ 
•< cafe, upon long debate, it was refolved i. That chofcs in|^ 
^ tion, which belonged to an alien enemy, were forfeitable to t» 
'^ crown, Maynard^s Ediuard 2^ infer memoranda fcaccar^ 41* . .. 
■ "2, That this ought to be found by inquifition ^^^^^^^^ 
'•'to the king, and that this was an inquifition of entitling ^^ 
" of mftru6lion. Page's cafe, ^, Co. ^2. . • « 

^' 3, Iliat the peace, being concluded before the inquifition * 
•' taken, difchargcd the caufcof forfeiture. ' ^ 

«4, That the iaquifition^ t»k«4 aftejrwards, dido9t«c»»? 



* &t up their forfeitHre ; for the caafc was but temfjorarjv tnd that 
«*caufc being rcmove4 bcfprc the king's titl^ was fonx^j tite find-, 
** ing after fhould not relate/' Here the do^ire, contended for by 
the dcjfendant, is fully cftablifhed ; for it Ihews the right to mak^ 
confifcations^ although it was conlidered not to have b.cn made ia 
this cafe : bccaufe the requifitcs were not performed until the peace } 
when the, right ceafed. But, in our own <?afc, 1 apprehend every 
neceffary requifitc was performed. The aft of Affcmbly i anang 
the party, and what property ihould be confifcatedj of ttfclf was e* 
qual.io an inqateft ofentitling—- and any further iiiqucft, that pi^ht 
poflibly he neceffary for any purpofe, in the cafe^ could not be con- 
iidered in any other light, than that df an jnquefl of inftru^ioji ; 
which could not affe^ft the right, and is only had for tfce purpok of 
ajQiiling the officers of the revenue. This wasanfwered in our c^Ct^ 
by the conjmiffioners, who were appointed by the adi, to collect the 
debts &c. efpecialiy, as the debt was aAually paid into the bands of 
thofe commiffioners. 

In the courts of law of England, it is a good bar of t'l" nkintiff'i 
aftion, to plead that he is an alien enemy, i //ff/'j 95; 1 /Tp/r-w'j 
mhridgt. 84, S5, Cro, Eiiic. 182. And every bar h perpetual, 6 
Kf/m 7, Ferrar's cafe^ ih. 46. Wiggins* zaftm 

This alfo fhews thata debt may be confifcated ; for if this is 1 
good bar to the aftion and that bar i3 perpetual, it muA be on the 
principle, that it is unlawful for the defendant to pay the debt to one 
who is an enemy, and who will ufe it to the injury of ihe ft ate, 
whofe fubjcft he is ; but it furely does not difcharge the debtor, fcr 
that would operate as a benefit to the individual, and not to the coiti- 
munity at large ; for which there is no rcafon^ and t lie re fore the 
debt muft belong to the ftate, which is placed in the fliocs ot the o- 
xiginal creditor, and then he is properly barred fro«i a recovers \ 

This right'ofafovcrcign ftatc is not ufu^Uy cxerclfcd in England j 
becaufe their Magna Charta provides in another manner for them. 
That is hy putting them in fequeftration, intil it Ihould be known 
how their merchants arc treated in the enemy's country, and that if 
they were well treated, thefe (hould be fo too. This Magtm Charts 
is a kind of conftitutional a^, and therefore cannot be confide red ro 
extend in its operatipn to this country, as we have a written coiif{:i. 
tution of our own ; and we have not thought proper to introdurc 
fuch a principle as this into the xonftitution, it follows that th(» 
fcnfe of the people was againft it. 

But, this xight of a fovereign ftate is recognized by the prefent 
judges of England. H^ MlacLRef* 135, 149, 3, I'erm Rep. 731. 

This is a regulatioa calculated tofuita mercn utile country like 
that of Great. Britain ; being ipftituted for the coavcniepcc and pro- 
teftioQ of their merchants, and the fu{^rt of their trade ; that trade 
from which they themfelves derive fuch national fupport, and without 
which their fame as a national would not perhaps, eyen at tbi9 ^day, 
bave far extended beyond the limits of their own little ii}and» 
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. Eten this regalation proves, thst the right I contend for may be e 
cfcifedy if tiK goyeni'menV thiiik proper^ aiidthst it did exift'befii 
Magna Cbfirta. If fo; itmuft now cxift hcfci This regulation} 
uot ikfed in England nc^; becaufe by treaties with the 'Europea 
powers, * the merch/irits on the bi^aking out of a war are al lowed i 
certain number of dsfys to withdraw thcmfelves and their effb6ls,'&ci 
^ulltvfm^ s l4iSureti 517. Bbt no fnch treaties arc oppofed to df 
right b oojr cafe ; and inour caft thie riglit remains therelbt* k'h' 
was original!;^, cleared of a^l objeftionsol this Tort; If it is faiff 
be nnjuft, ^nd that it aflS^dts the facred obligation of contj-ai^vf 
anfwer that there is 116 more Injuftice in the ftate feiiing o«n erne ^ 
of property ^han another. In eitjief ctfc; thcpcrfon whoie pre^pc- 
ty is leized, has an equal claim on his own lovereigh for compenfi- 
tidn for his lofs : and as to its addling. pi^ivate contracts, the cjedir 
for having by his owq condu^ put himfelf out of the pfote^lioQ d 
fhe law which made the le^al obligatioh of the con^ra^t, he is a^ 
more deprived of his right m the cafe of a debt^ than in the cafe rf 
any othe^ property, which is taken from him, Fof in either cafe, 
lie is difabled tofue for redfefs ; and if the law did not provide » 
fome mantier for the cafe of the debtor, he would be the fufl^rerifl^eaf 
of the creditor ; as there would be no one to whom he c«ald lawfiiL 
ly pay his debt : and it is juft ^nd right that he diould be authoriioilf 
ty fome competent authority, to difcharge his contrail when iibc. ^ 
came due ; as the right to pay it to the original creditor is takes at 
way. This mode of aflle^iifg the ri^ht to chofes in a^^/ hj ad| ' 
of the legi{lature> is frequently exercifed in England. 
!• It is done by ads of attainder. 4, ^Buc^ Abr^ 2 14, 
1. It is alfo dof)e on ^nvi^ion. for tre^fpA or i^lony. t,B<|^ 
Aht. 577. 

3. Alio by outlawry, ^^ Bac. M^» TS^ 4* /^f *'4; 

4. By bankruptcy, by force of the ads, ialihough the dAt hs 
ckie in a foreign cowntry* 4, Term Rep. iSz^Jii M/acifi. Rff, i^h 
innotism 

5. It Wafe alfo'done, ip/ofaao^ by th(5 fouth fea ad; whLph rtf 
tfcrthe whole eftatebf the diredofs, in the hand? of p<unantiiifiaBOf| 
ifot the payment of their debts, i P. WiiiifimH ^9S^^ 

Jnthefe cafe's of forfeiture the debt is fo compleatly vetted, due 
the affigneeof thtking msly fueili his own name.. 4, S^f^ton^ '2i4t\ 

Having now eftablifhed unqiueftionably, as I humbly conceiTC, 
the H^ht of theftate' to confifcate the debt : I will* proceed-to Ihcw,^ 
in the next place, that they have made fuch eonfifcatton, iiilly and 
abfolutdy. Bui th* only parts* of the confifcatidn ads^ whiehl 
(hall beg the attention of thecourt to, at prisfent, are the a4 fe^ 
4)f the ad of 1779, entitled, **dfiaa to carry intq effea^ • «; firmf 
ff ctmfif^attm dBi ^c." in Which it isenaldcd, T that all the landff ' 
' tericmerits, and ferfonal 'prdpetiify; ^ithin the tia^,*" of ^ mift»bcf| 
^ of "pcrfons by^ ttamcf and anibng the i^eft the prefeht pU&itiflIt sn4' 
^ of Vl othcrs> who c6TO%ijJfiA the- 1^^ 



fmrvAtW^ aft, and aUand'C very the .right, ti^lc andintcrcft, which 
*ali or each of, the faid perfpns may have hadthereii^, on:the 4th 
! ^ day of July, 1776, or atany timcfincc, .fliall be, and. hereby arc 
I .^ declared to be confifcated, fully and abfolutcly forfeited to this 
i <* Hate : and (hall be vefted in the hands of coramiflioners, as in 
! *4his a^ direi^ed, tp be appointed for the purpofe herein alter 

* racntirned :" and the 3d fcftion of|he/ame |iA which among other 
ithings, fays " the xomnuffioners fliaJl have full powv and auchori-» 

* tp ^abc pofledion of all lands, tenements, hereditamentaj monies, 
t^dcbtSj whether due by judgment, bond, bill, note, or ot'crwiirj^ 
.*p.nd ail other perfonal property of the jjejfons tfprefaid, in l.;©. 

* name and for the ufe of the ftate ; acd.lhail.givc receipts and d\{i 

< eharg^cs, which fliall forever iii^epfiniiy and acquit the pcrfons de. 

* ii vcringor paying the fiamcj tjieir heirs, executors and admia^r* 
.* trators, againft any future claimj for the article or mor^y mcuci^ 

. ^ oned Lifuch receipt and difcharge." . This ad isfufficienjtly lull 
^4 explicit to ycft the property of this debt in-thc ^'tc ; and J feel 
fatisged th^t I have now cftablifhed both, the right to make the con- 

, fifcation, and the leg^lex^cife.of ^at jight, in the manner fct fort^ 
> thie defendaijt's pleas. Here, I might r^fl the cafe until the coui^ 
fel for the plaintiff (hould flicw fome legal ground^ upon which thii 
^bt, which was thus legally di vefted, has become fincc rev^ft.- 
pd in hi^ client : fo as to entitle him to rccoye/, ivttwithftandiin^ 
this aft. But in this cafe, the debt was adually received by tlie 
ftate, and thereby became cxtinjflt, ^ a^ between th^origin^ creditor 
and debtor. To prove ;his, it is only ncceffajy, 1 conceive, tp 
ftate again what J have already proy^cd, that ii tba.t thq ft^tc had 
tbcr^litofconfifGation. and thatJthey exercifed th^t jight. For 
then it follows m^ceflarily^jtjiat the ftate, having taken the creditor,^ 
right to hcrfelf,has lawfully a right tp ijecciv^ the debt of thedebu 
or ; and therefore, the debt was lawfully paid. And, if once la^'- 
Mly paid, it is furcly entirely difchargcd as much as it could bc^ in 
cafepf aj>^ymcnt to the creduojr him^l^or any affignee of his, or 
any other perfon lawfully aut*«rizcd to receive ; whether under at^- 
thonty frona him, or any fiber competent authority ; the contraa 
was .entirely at 90 ^d, there being after this payment, n^ith^r 
dcbt^ debtor, nor creditor. This appeajjs to roc, to be fuch a ne- 
.ccffary ^d clear conclufion that it would not need jthe aid <rf aiih<i- 
ntyy f. fhaU therefore adduce only one, in fiippor; of it, and that 
^\By»J. 2, 7. P. L. 1. c. 7. who fays : '^ what I have faid of things 
in aaion,bcmg nghtlyconfifcatedholdsthus, if the prince realfy 

< n, i.*^""™ ^* T'i^^'' "^^^ ^t«y """^^^ to our enemies. If he 
^mall have cxafted it, itis rightfully paid. If he ftiall not 
^ have cxaftedit ; peace being made, the former right of the^r^. 

ditor revives accordingly. It is for the moft pa^t agreed among^a- 
ticns, that things in^aion being confifaatedih wa^, the .peace b*- 
iny made, thofc whwh are p^id aredecm^,to haypperi&ed, and 
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* remain extinA. But thofe not paid ttriyCt and zjt rejlortd 

* their true creditors/' After kaying (hewn* the cbnfifcatioo a 
difcharge of the del>t, in this manner ^ I {hall proceed to eonfi] 
^hc operation of the 4.th article of the treaty of peace, relied oo 
the replication, as a repeal of thi^con5rcationa6ls. 

1 . This 4th article may be confidered as ftanding alonCj and d 
conneAed i^ith any other article of the treaty. 

2. As conncded with the t^vo following clanfes. 

' As iiandini; alone,' whether it be a repeal of the aft of 1 779 orfl 
4cpcnd's upon what ought to be confidered the meaning of the \Ri 
kreditors ; which is of doubtful figoificarion as nfcd in this place. 1 
may meanthqfe who were creditors at the time of the treaty, tbc 
debts not bemg transferred from therii by confifcation to the fta«i 
ind then rcmaininjg; uijpaid : or it may mean thofc who bad been at 
ilitors and were then unpaid, although their debts might havebea 
transferred to' Ufii ^ate by confifcation. I 

' To 'give to tftis cbufc the meaning iirft mentioned, will ^ntidtj 
Creditors of the firft clafe only to recover*. But to give it*tiic oAfT, 
khijfe of each clafs, and of courfe, the prelent plaimiflFs, will beat 
jtitled to recovcif : if the payinent to the ilatc docs not alter die 
biie^ which it undoubtedly does : for furely it is notreconcileableti| 
biir underftandings, to call tho'ic creditors whofe debts have been 
cnce legally difcharged. Which of thofe two nieanings is tpprcriil, 
nui(i depend upon the true rules of found conftruftion. ' . 
* ' I. I conceive then, that the ftatc, haying lawfully accpiicd ti^fk 
jBebtsby a cleartitle, is.chtiil^d to retain that acquifiticxi, M^A 
cleara relinquiftimcntbt (hewn. Faft.C^i, M'* 
' 2. Where^^ treaty Will admit of two diferent conftrudtioos, m 
"wbith changes tftcjirefent ft'ate of things is tobc rejefted ; andthtt 
in favour Of the poijcffion to be received ; this is the clear opimcoof 
/tf//^/, 399> $ 3o,r. ; / '. ^V 

If the priefent phtintiffs can recover, under the authority of tfe 
tteaty, the ftatc oFthin^gs in our c^MiAtry is changed in this rdTpeft* 
At ieaft the frforiey which the plaintiffs Jcek a recov(5ry of, wailc- 
^j^allyandabfolutely in oiir pofleffibn ;' as iiuchfo, as property of this 
itind could be. in any cafe. 'THe.yejcy mon^y was in our tttafury. ; 
•Andi if they jiffenow to^fecpver itof the defferidant, it mud be ta- 
•ken put again- to reirtiburfe hife. it this is not changing tte ftateoi 
^thti^s as they exifticd at the time of the treaty, I confcfs lamigno- 
'»ant of what would/ . 

3. In cafes of doubt, the confttnction ought to be againft thcpr(> 
'jpoierof the tnAcXfi.: Fattel^ 651, § ^2. Qro. c. zof $ 26. Thi 
*'is a claufc inferred, beyond doubt, at. the inftaacc and for the bene 

Befit of the other party ; it is not reafonable to fuppofe, that wi 
ihould VoliinUty^ropofc fuch a one, which is thus caieytatedti 
confer fuch a benefit qn-them at our expence.' . If it was incumbeB 
-on them to eKprefstherrifelres' more, explicitly, and they have no 
donefoj it is theii^ own fault aad not oiirs* Is it fair oir juft toex 
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dnd this ^Jonftruction tEc IcDgdi coiitended for, to' the advantage of 
iC propoier of the article, when it Will lead to fuch abfurditics, and 
hen if' that had been the real intention of the jJartics, they might 
xd ought to have expreffed themfelves, in fuch a manner ai to have 
ft no room for cfoubt ? How eafy would it have been, to have 
tid that thef<i recoveries fiiould be effe^d, in all. cafes of a debt;- 
ab at the commencement of the war, nptwifhftahding tlie confifca-j 
on laws, ^c. That would have pUt thb biifmefs,' fo far ais it re- 
arde4 the intention, at leaft beyond doubt. Surely, if their rixcahv 
ig had been v?hat is contended for, the wqrd^ I have mcntionedy 
»r fome other more fully to exprcTs that meanings would have been 
ifed* But our commiiTroneris never would have acceded to f^qh an 
irticle : they knew too well thelimits of their authority, to agree toa- 
ly thin^ of the kind ; as will plainly befeen when the following claufe^ 
rf the treaty are confidered. I fay out cooimiflioners had no autKo- 
^ty to enter into a treaty that would have the cxtehfivc operation 
wrhich it is |f)retended this 4th article' ought to have. Some of tip 
ftates could not pafs rietfofpedive law*; andofiiouffe^ohgrefs, their 
deputies or delegates, could nbt do any act which woutd have fuch 
an operation on rights' legally acquired/ linder the laws ofiny ftaft*; 
iior could a majority of fnc ftates exercife fucha right. How theiij 
i:ould congfefs,- which is a reprefentation of the ftate and for a p^r- 
iicular limitted purpofe } Congrefs had the right to make treaties 
for the United States bcy6nd doubt; But thofe treariesT \Verc to 0- 
perate as compacts, and the faith of the feveral dates Hood pledged 
lor the performance of themV fo far as congrefs ^cted with good faith 
and within the limits alfigncd to them by the fpiritof the. confederi- 
tion. If theyy by their treaties, interfered with the internal police 
6f a particular (fate : *s they were only chofen to manage the general 
coRcerns of the union,' and not of a particular ftate, thatflate was 
not bound until (he pafTed an a^ to adopt the treaty as a part 6f her 
laws; congrefs, knowing this, would not ftipulate pofitively to do 
iny thing which (houldt interfere with the laws^6f any ftate ; but in 
fuch cafes \^ould only agree to recommend to' tfee feveral ftates what 
they wiftieddone; which in nroft cafes would have thefamci effect. 
But it would not in all j nbf cb'aldit in any, without theconfent of 
the,ftates explicitly given, by paflinglaws in conformity to it. This 
It will be feenis th^ part congrefs or their conVmiflioners did aft with 
fegafdto this very bufmefs, in that paj?^ of the 5th article of the 
treaty;, which is recommendatory. And this leads me to confide r thir 
4thartrde, . , . 

2. As connected with the' two fubfccfaeht articles, the 5th and 6th. 
^his. appears tome to be the true way lo confider it : ahd this 
arillbe the more neceffary, when we coniider the fhort, vague terms 
pf this 4th article r and give.to the other two, the conllruction that 
is rcafonabl^ when compared with the 4th. By a different mode of 
' toniiruction 01^ article might militate directly againft another ;*and it . 
* would be iinpoflible to account for the true meaning of every part of 



Ae ttt%tj fatisfitctrtrilr. The propfiety of this node oF conftnict 
OP •> r. (i?./-CT:^cui, that 1 ihali prodnoe but a ilugic aitiboriry : 
{M..\on it. f'aitel 3^3, ^285, **wc onghr toooofiderrbtcr ^-rbo-c dii 
' wOarfc together ; i. . order perfectly to conceive the icnlc of" it, u 
' to ;^Te tL each exprcEloa not fo much the iigancation 1 1 zsar iccaii 
' :f. icfeify as that which it cughr to kiTC from the thread and tdiir 
'ofthedifcoarfc/' 

X'icwingthefe fi»:ree artickt together toeii^ as they all rclattt^ 
one ge .eral fabjjct, it is plain iha.t they import a full coiifimiai* 
of ad oar confifcatioo Uws. It is cot ftipolated that ooe of dsein IL24 
be repealed of impaired ia the kaft, oolj fo &r as the recofzuBC' 
dation might have fuch an efie^L How is it then that a debt iegx* 
ly cofihfcatcd and yeftcd in the ftate by an adhUd paynieiit into t^ 
treafury, canbeconfidercdasgiTenap,or'theaflrof 177^ r^pczled^ 
' If the 4th article is confidexcd to ftand alooc, ^en fttch a conftroc. 
, tion as is COAtende<i for, woold appear moicreafonable r but wbf 
ihoold we refdit to this amcle alone, to be informed of the intectiot 
c)f the contracting parties. Were the other two iafertcdfbr do fns* 
pofe ? They, in my opinion j fully explain the 4th ; bccanfe they ftcV ^. 
that it was notthd intention of our commiihoners to do any thtcg 
which fhottld repeal an aft of thfr legiilature of any fbtte, and tht 
they only intended to give' a right to recorer' fdch debts as wei^ 
then due and unpaid ; not being claimed by ainy fUte'asberproper- 
ty, which would take in the debts in mofk of the fbtesY^^r few of * 
ihen^ I believe adhially ccmfifcatcd thofe ddbts,ai*ho' xuoSiofthcm . 
paflcd laws for their fequeftraticn] which not alleging tk ott^al' 
c rrd \t')r'< Tight abfolutely, would of coorfe be properly the {Aijcd^ I 
cf a treat'-, and come nndei" the operation of this 4th airticle. ^f ' 
this was not what our coinmi£on€rs intended , why do they ftipQ- 
lare f r rccommcii via tion to the fcvefal ftate legiflatutfes forrcpczF 
of t V c confifi atxon laws ? why do tney require congrefs tfarhcftly to k*' 
cf —iiriCnd :oihcft.*tclegifiaturcsto pro vide for reftitution &c ? why 
Co r]/;y ogree that ether perfons than thofe particularly defcribcd/ 
' llou A have leave to go to any part of the United States, to rcinaii 
tS/p'/e months unmclefted, in their endeavours to recover their 
creates, rights and properties ? why was it necefiary to ftipulatc 
t> ; this clafs of perfons (hould pay the h^na Jide price, for which 
t licir prbj5ert> foid, on the fame being delivered op by the legiila- ; 
ture ? and wliy was it neceflfary to ftate in the 6th article,' that theit 
fliould be no further confifcation, ^nd no furtfier fofs" &c. ? If the 
confifcation laws were repealed ; there conld not be Any furthet 
lofs, and in faft there had been none, as the creditor was to reco- 
ver the full v-ilueofhis debt, and if the commiffioners had a righC 
to repeal a law of the ftate, why have they not done fo pofitivcfy 
in the cafes where they have agreed to recomnofcnd only .? for the/ 
Iiave in that cafe equally (hewn their willingnefs to reftore thcpr6- 
perty as in the cafe of the debts ; but fo far from that, where any j 
part of the conttaft of pur coipmifiioner^, was likely -tbaffcS cxflt^ 



CaVrs of any of tlhe ftates, they have only iltpalated tlla^ con. 
5 Ihould recommchd a repeal of thofe laws fo as to make them 
br mable to fuck agreement : which is ail they have done or had.' 
H^^ht to do. Ouf commilTiOQers kne%v that it would not do to 
br ther than this, if they had the right even. The ftates never 
tld have confented to fOch a thing in the then fituation of their 
irss and riie peopki would have revolted at the very mention of 
Ing fo (hocking to thdr feelings,, at that oatticukr period, when- 
iu^fe'rings and miferklr of the war werenefh in their minds. If 
othc¥ than real Britiih ftibjef^s wei<e intended to be benefitted by 
4.th article, it could only mean that no further impediinents 
a'thofe already creiited by the a^s of the kgiilatures, fkould b^ 
yafcd.- If tiik is not what wad intended, and on the contrary^ 
y intended by thefe general words, to repeal every law of the 
cs, which' ralfed fuch an impediment^ they muik furely have aA- 
on the fujppoiition that they were cloathed with authority to ef-. 
iTach^a re^al, or they were not a^ing with good faith, and if 
% was the cafe, how can we account for their itipulating to rc- 
nmend only ih every caieV where a repeal h mtfhtibncd ? If they 
t a right to itpeal our laws in one cafe, fo they had in another : 
I there was as much reafbn for their doing it in one cafe as in the 
ler ; if wefuppofea cdm^et^reftitulion was defined and intended 
for as they wefe enabled to make it. If this idea, duit our laws . 
tre confirmed by the tVeaty i%t*elf, the commifEcneri having gone 
the priheipfc of theirnot pofftffing authority to effeA a repeal of 
tm abfolutdv, is not mad^ already fufficiently plain and evident, 
her proofs of it are net wanting. 

1 . THe commiffioneif, on the part rfGreat-fititain, himfelf, fo un- 
rflood it : he attempted to get {bmcthtng more done for this clafs 
people' ; bdt our coinmifii oners, for the rcaiuiis already mention- 
, refiifed to go any greater lengths to favor them. As a proof of 
is, 1 beg leave to refer to the corrcfpondencc on the fubjed be. 
xen the coirtmiRioncrs on both fides, is it is Hated by Mr. 'Jeffer^ 
f, whenfecrctaryof ftat^, in hiscorrefpondcnce with Mr. Ham^ 
W, tTie Britiih miniftci', /. 7i, iVtf. 8, 9, 73, lo, 76, 11. 

2. It Wad alfo fo underftood by the mihiilry anH members of par- 
imcnt in Great-Britain, in the year 1783, when the preliminary 
tides were lihder coniideration. Ih'id 32, i^i^ 

And thefe proofk are of fuch a nature as to carry entire ccnvi(^.ioa 
• my mind. Can afay reafonable man fuppofe that our commilfion- 
'5 intended by this 4th article, to r*J)eat every law of the ftates* 
hich cohfifcated thefe debts, when they all join in declaring chat 
ley have no ri^ht to repeal aiiy one of thofe Ihws, lecaufe congrefs^ 
:om whom they derived their authority, had no fuch right \ and 
i^hen the Britiih commiffioner, on that dcdJiration being pcrfiflcd in^ 
t length, agreed to accept fuch terms and fuch alone, with refpeft 
b the refugees, as our commifTionersprofeflcd they had a right to 
igtectb'i arid when the Britiih miiiiil ry and the Pariiamcnt, who,^ 



we miift Aippoic^ would jadgc fall bioaniAy for thcmielvesy 

dared ilcy were fatisfiod that our commiflioacrs had gooe the 

leni^th Gt their authority, and did noj^ pretend to require any th 

mo ^ of us, with refpe^ to^onfifcatiobs, than what the rccofflm 

darions wauKl probably eSt€t» It is clear then they treated wiA 

6n this principle r and if weaA up to that,- adtho'' pofiibiy thfca 

miflioncVs might have polTe&d greater powers than tliey ihix^ 

#in J i}.r larrd they did, yet we arc furely not bound to cxtod <& 

contnirt farciicr than it was originally intended by the partBO! 

hnth fiJcs, when adling oq this prhiciple, thus fairly declared li. 

nndcritood at the time. But the tru'p meaning of this 4th. artick'ai 

T li'inhly conceive, this : thofc who >^ere real Britiih fubjeds,» 

fi nii^> m Great. Britain when the war qommenced» fhooldineetwil 

n-: 'eg U impediment to the recovery of their juft debts &c, ibit\ 

fucli debts as then exifted, not forfeited ^ vefted inrthe ifate bft 

ny x^ of the legiflaturey although the right to recover them la 

b'»?n taken away during the war, by the creditors becoming an alii 

fs^.iny, or by fome pofitive ftatute> difabling him to foe, or &qd 

teririg his property : nor were they to be impeded in theit ^ecoFCoe^ 

by t^iP" Oj-iTiMiich of tender or pine barren laws, or paid off with &•' 

preriated paper money, at its nominal value. Theic were the ia- 

pedimf'.is thatoppofed themfelves to the x^^covery, ahdthe(eitws 

neceiT.ry to remove, and in the manner they have been removed^ 

tbis 4rh article,^ in order to give that full recovery which was hi 

in v!e v, and i:^ faditis n6thin|^more thanfay^g, we will bcfneadsi 

hortiiitics <h»llccafc ; andcouVts of juftice fli^ll be opencdfor all joft 

recoveries on both fides. And although this" might iccm mmcccffaiy 

h\ fome degrrr; yet it is ufoal m fuch treaties, and fcrves toafcci* 

tain to the vTL'ditor beyond dcNibt, the right to fiie on the retuniif 

]^f I.'' : W! Lh right, it is neceffary, fhonld be declared by fomepuht 

I'c r \ of the government, before it could be noticed in the coorli 

of law, although it fliouid be otherwife ever fo well known. B* 

no^htn'T of fill thii goes to (he'W what (hall bfe recovered ; that,Ij^' 

p re nc.;i would have been e^prefled in iironger and more cxplim 

t'^rnis, iiad it been the intention of the parties to regulate it in tK/ 

claufe. "Xhat was an oflfcc left howcvet, for the 5 th article to per* 

form, which fays, with fegard to perfons of the dcfcriptionoftk 

prefent plaintiffs, for they cannot be confidered real Britiih fubjtf 

I conceive,' that they (ball have Jieave to remain among as twd 

months, endeavouring to recover their eftates, rights and propcirti 

und^r the Recommendation of congrefs. Thefe words of themfcin 

are fo full and exprelfive, , as to take in debts and every other & 

cics of property, to which' they might fet up a claim : andi' 

they are i\iably provided for in the cafe of debts, if they arc , 

to be inc' jded in the 4th article. But this cannot be the cafe, ft 

M'hy was it neceflary to make any diftin^ionat all, if every defci^ 

ti oii of fubjetis Were equally alike to be benefitted f To conftruedl 

treaty in fUch a ouumcr, as to work a repeal of dsjC.afi of aileaHj) 
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'j0dOkUh^itj6pLie^f^ itnd j»rqduar 

yyt oF i]lj^ftice and oppreffioii. Ou the other hafidi <o.j>rcferve the 

Jfedeipeiidenqe g|tiic:ft«tey andiky that thcLtfiwtfy d<jcs aot repeal 

' zay -of her afts, and yet a yerv nivnefous clafs of creditors will h^ 

/|>tovided for; injchc ^t\it^m\ti which thin removes the imuedi- 

Sncnt to the reopyery of thofi^dc^tSy which had neTc;r ji^uaUy^oen 

coii€fcatipd. Tp cbhftr^ the tres^ty ail is oMitended op che other fide^ 

^ho^c who hsiye paid'inufb pay «gain ; for m :|;his'fenCg sf the word 

freditdrif as mttcK as any oth^ pexfons^ the {i^Uuntiffs.inuft be csedic- 

'oirs* ■.-■■'■'' ' - , ' 

Bat eyery treaty -Cttght |o be accordtng'to the iu^d^mcntai UWa 
axMi coiiftitation of the coohtry for which it i^ made* • 
' P'aitety 551, 4 **^> *' thu5 jalfdan oath c?JU|pt jrend^ «i tf e-i^y valj(d 
' J^ tliat; is not fo ; juft ify a treaty that is uj^j^uil ia ixfdf ; nor L / an obii- 
i* gatum te fulfil a treaty lawft^lly coQciu^y whci^.a i^:% is pr^ 
f tehdeB wh<Te ita bbfertaticn would be lE^awful. . As lor Jratancff 
' f if the ii%i to ^hom fncco^rs have been proir>iieKit, MrA^ivX^ a 

* war that is jbaiufeftly imjuft. In (hort,. every ^e^tty prc'-d^ci^l 

^ to the ^Vt^ "every tttaty made for a dsfhoneft caiifc, »r contrary to 

f thefundai^ental /a*wSf beiAg null ii) its ova nature i the oath tUt 

-^ thay have been added tofuch a treaty » 1^ alfo null* ^^^ f^^^* vv^th 

'7 the a^ it ^as intipndiKl tpikiengthen*' ' The fame dpilri^e U laid 

•flownin/. 192, §'*6j, /• 296, ^ r54, jj. 297, | ^5:6, ; 

*^' And in/. 637, part of §10, this author fay»9 ^* when a limit t^ 

' < power is authomed to make peacei as he cannot of himfelf grai^t 

" * every conditionj in order to treat onfure g;round$ with him, it muft 

fhc requited that the treaty of peace be approved by the nut ion ^r 
f power, which can make good the conditions. As for inilance, in 
f tr^ting of a peace wfth Swedeni if a defenfive alliance aiid a guat- 

* r^tee be requiredfor the condition, ' this ft^ulation will he of no 
^ tffe€t unlefs afpproved and accepted by the diet ; which* alone hat 
f the ^wer of imparting validity to it. The kings of England obn- 

* citide tr^tfcs of'peace and alliance^ but by -thefc treaties they can- 
f not alif nate any of t^-^xyfleffioiis pfth^ crow% wijthout the cpiii. 
*ifeniof parliament, ii^lther can they, w^hout the concurrence of 
' the fame hody, raife any money in the kingdom. Therefore, when 
' tliey tiegociate any treaty offubfidies, it is their conftant rule to 
5 'communicate the treaty to parliament, that th^y m^y ^ certain of 

* its cancni^jfence, to mike good fuch agreement." 

Tf ^r^fore oftVoconftfuAions, t£ one be ag^nft the fuada. 
* j^ntal'law, and the other confident with k ; that which is repng- 
;^t to the:f^nd^meniFai law, muft be abandoned, >hd the other re- 
mved; Qtherwife the treaty itteif mqft be aba^ncd. And the 
conftrui^an contended for hfere, ieems, to be agaioQ: puf cjmftitution. 
'•I.' The General Aflimi>ly hare no power, but what is given tQ 
-th^by»thepei?p!c, dei^edin th^ conftiturtion* .jfa limiting thi« 
pbiiP^t, they (lave feidi ' thii jftpjtoan fhall be deprived of his pro* 




llintorf milf iff tV cxfm&c 

tlJii »«» Hi»< pe/form«Kc; six 

If ftfll »n^i4^i*il to (upfiort £iic parrar^. .koe j»3t^ ^ si 
pullltMiHitl ol lli« «W>t. Can the irgx' 



il^ 



i^tllKv \\\* iiltllgMtion of itf proouic, s^ra rae moiar ^lid 
^Vl«lt«» Imi p«rtrd wUh hit moKyr i Tbae kksw^csi^il 
|u* iMihHli mtd (He impropriety ^cscrcito^ r:, sskcoiBt, 
JUM0M IM yiiiir llnmiur*^ the nmaabcricis i m L^ mx ^ ^dtmi'm 
{s\\\s\\U^ mill li«riUhi|), ckatic wo«id fae jBmiirifii it;fc<Ia 
^i-wv U III \n tmi pUin toadmif of doubt, am^AaekKlhii 
\S \\\\ ^iiiiil»«li thM( Aich a right doc« wc cxxf s i&r ii{i^ 
f^li>\ vl i\\4 mm^li 1H» wii ltincoDgre£iordieircoiHifiKc W 
M\^ .^^-^11^ im»w rxfiutlve body ; pQflcfiB^«» oiDerpp«n»*l 
\\\ \\ 51 HIV (Viifullv rxrrciffd by theenxvtivehnad^igo^' 
Uw ^^' t lun l« t)\r U)}ht in which the cowma&aaeB *>H^' 
i »\.k\v \hUmi» lUinvii I thin ii die light ia whi* the ftaaiii^'^' 
\\i« \\\ \ \\ w \'\\ U s «•» I hrtVP mICo before (hewn: and ii iWw" 
\^\*ii\vU \\\ \M\ K»Mtf »Wifntion of the Wcftcra Pod<»«*^; 



S^^>• Uh \^ * wvif iioi riMH'iilcil. This is the li^ '^ | 

|ji» \M\\\^l\VMHsU hu'vmMUi whcnthcy required oI the to^j'^rj I 
\ \\M \v^ M>^^\ i\^ w^^ aI thule lav! which Qj^mfiul *^.^^ , 



S^v\* ^« \\w \\\^\\\x \s\ ^\\\\\\ \ ctMWcivc every candid mmtss^ 
\\ \\ K'W \\^ \\y\\W\\\w\\ oxAmiues tnd coiiiiders the ^^^ft^ i 
\y \ \ ssiv^s A% i^s \\\^ Aih avticie of the conftitutioa of »/^^ 
•M ^^.s W \\\\y\\ l^>^^1^^ mttiuW to give greater efficacy »».^ \ 
S\ . \\\\\\ W \\m\ HwInmVx \Vh4it rtafwi »va^ there, for i^^ , 

W^ »\> \M\V^^|^^4 ^MS lV%^ itMt^^ Mwdcf lh« nCW gOVCnWllfll^, ^^a^ , 

mA^ \ \\\v \\\\ ♦ \\s^ \\m\ ivx>rivc\l no new cwifidcration W* ^ 
w^h^ \ \MM\ I t\^ \\\>is ^w twtwUwa of the obligation «> <*^^ 
\ > »\^s\ \\ \\A\y \w^\ lwv|vCW\l At the lime the confUtwtioo WJ'^JT ; 
-\> ^swm \\m\\ *V^< M \\ihU\\ hAX'e this operatipn ; ^}^^^^^^^ \ 
' ^> \\>v\^W l^\f ^^^11^^ I^NUW tTt'iv quarter the iV^«^°{TJ^. I 
^\\^\h,W* i>^ iu ^>>\N^\axMU the(4kC\is» this article was un^^fj 
v^^^v N\< nnvw^^v^ In^ |Sit ^iH> nxsuic* that had been nwdcuflflf ' jj 
^''\v^.s\Hsvs\< U\ A*^* fA^ 4»\v without fuch an ^^^^IjX,^ 
\\A\\ Wvu >v \> si'rtt ,U^M^^>k^ h<>w tar thofe treaties ^^^^^ji^ \ 
}\\^ \\y^\\\ \\M \Ns¥iU\ i)K>w>fc is^xMt^nuRK^t* .And as to *?7^^,|. \ 
\\s\\\\\\ sW \ Jft^x i\>A^>i^^ t\^ treaty the law of the land? A pa 
\> ^> * nh>\-W\<Kh^^ khM h\\$ .\d wai paOed in ^^^^'"j^-^^j 
%V^^|^|^v^\ A iK^i^<^ tv »*M>1 a pi^jpcr pxctext fcr dcmiflIP 
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^^txdcr of thsi Wcftern P<^f yfaiA were withheld on the pre^ 
■;=* that the t«aty had not become the law of the Is^d ; oot h»v^ 
«:»een ratified by the fevcral ftate l^gi|lati|rca, but that it by no 
s was intended to extend the length contended fpir, by th^ 
r;itiffs. Had that been the intention of the legiflatare, can it b^ 
' - red but that fotnething naore would h^ve been cxprciTed in thci 
:^ as to that payt of the ticeaty, at lead, which is recqmmcndato-P 
;.iiy :i|: would have been neccflary, I humhly conceive, to have 
r 3^ a law entirely difierent from tha| M^hich pafled, both as to 
::ltic imd fubftancc of it 5 and this the journals of that Affembly 
iii' us was attempted, (not that I know or believe that it was the 
11. of a fingle member) but it does appear that the firft bill intra, 
:i?d on the fubjeft, was entitled, ** abill to repeal fuch laws at 
- iitate againft the treaty of peace made with Great- Britain,"/., 
p the Senate Journals, and 9 s^nd 17 of the Conpaons. This bill 
^ms was dropt after cxie or two readings, and the other was af ter^; 
a;jis brought in and paffed ; which fufficiently (hew* the intcntioii 
^. ac Affembly , and which has been further manifefted, at variouf 
P^s lince* by their proceeding further ta c^ry th? confifcatioa 
, « intoeffedt, and to brine fuits under them; one of which if 
^- depending in Ne'vtberu iuperibr court. But, \j\ faft this a^ 
^d not be a repeal of the confifcation laws only in fi^ K^fes where 
g. treaty contains an abfolute ftipulation ; and that I have attempt. 
^tc» ihew, was not intended in the cafe of the prcfent plaintiffs f 
..as ta them, it was only reconyncndatory ; and I reft fatisfied, 
. •; this aft inaking the treaty the law of the land, has done no- 
^..ig for thcm(. But fuppofe it ihould be confide^ed as a repeal,, 
/, it. cannot be extended to the re-obligation of the defendant. Fot 
"i. A fubfequentlaw repugnant to the former, cannot be fo conftru- 
' jis to do away a right lawfully acquired under the foi?ner law. In. 
7x)f of this, I Ihall rcad'i Bacony 75, the fubftance of a cafe re^ 
"rtcd in 2 Mod, 3 1.0, determined upon the ftatute of fr,auds and 
' rjuries in England, * that the claufe which enafts that no aftion 
^nall be brought, &c. to charge an executor, &c. extends not to 
^>romifc8 raa<fc before, tho' to be performed after, the makikg of 
,^c ftatute ; for it would be againft, natural juft ice, ^at a promifa 
'jaade upon good confideration, Ihould be deftroyed by the wtro^.. 
\^&, of a la,w, which none could divine, would be made.' 
^'2. It hanbeen always held that every thing which was done un- 
^r a law whilft it was in fo^ce,. was valid altho' the law fhould be 
plcrwards repealed, 4 Baeon^ 638. * If a i^atute be repealed, aii. 
.afts done under it, whilft it was. in force, are good.' Jenk, Cent. 
^53- ^^« 6. ITien, here is at once an infurmountable objeftion to 
.ac plaintiflfs' recovery. It i^ admitted that the ftate hadthe right 
^/p.confifcate and direft the payment of the debt into the treafury, 
md the money is paid in accordingly, before the repeal takes place ; 
-ihis pajrna^t theawas fomethin^ done under the law of coafifcation^ 



u hilft it -^ros in ferce, and b iraiid agned^y to the principle wil 
1 haTc eftabliihcd ; therefore the repeal caxmot ificft it. * ] 
3. If tbe (btzite of lepeal b agsoft common right and, reaitjo,! 
is void. 4 EacsMy d^^. 8 Rtp, iiS. THs lepcai^ If it is one xnj 
ality, b foxely againft common right aad ir^ion. ' Wlipn the dn 
or paid hb moaey to the ftate^ it was in oDcfeqoence oF the legit 
tnre declaring to him that h« flion'i be (^charged from pj%^ 
gain to the plaintiffs ; and rel jiiig on i-^at, be ma)ces the paymcfai 
has a right to the discharge ; fcr it is a^rrted that thp legilai 
was competent to paf« a Uw of this kkrd, tricsferring- the n^^ 
jecciVc the debt td the ftate, and if f^, tbc payment 'was as ga 
as if it bad been made to the plairtilTs thriifcTes : and it wooldl 
cqnally onjuft to make ti.e defMidant par it agsini If he is cpnnpi 
led to ^ io, it may much dil^refs hhn new/ when the foin istq 
confiderably' increafed by the accninu'ation of intereft and cofts. 
jtherefore do conceive, that on this priccipk aHb the plaintiffs 01^ 
to be barred of a recovery ; and upon tbcfc groands, as I haye oca ' 
pied fo nioch of the time of the court, 1 will fijnnit my client's d | 
to the coniideration of your Honours : ss to yon any recapituladaoaj 
them might appear to be more tedious thanceceCary. 

. *. 
pavte, centra. IT is acknowledged that the bond in qafiftia|( 

fcprefents a debt botmfi^e ccntraded before the ratificarioa o/d]|[ 

treaty of peace ; that the defendant is acitizisiof the Vmttd Sutat 

and that tne plain tiff9 are fubjeds of the kingof Great-Butain. j 

The obligation of contrails is not only fqauded on motai i^nwiii 
pics, \>ut that necefCty of individual confidence, (o ^flfentia\ 10 tXi|j 
well being of man, and indifpenfable to the cxiftence of human fci 
f icty . Thus, one of the firft objcfts of governmpit in every c 
try has been toc(labli(h fome civil or j^chci^^ mode of deciding 
Iroveirfics and enforcing th^ performance of contraA*, So that, 
twccn individujiis of the fam?; community^ tfie moral^ is fare ^ 
dlftinguiihablc from the legal, obligation ; and the ^ll^dled pp*^ 
of the fociety immediately follows to enforce it. 

By the law of nations, contraAs oet ween individuals of di&i«i 
communities (hall nieet with vp legal impediment tp their execud* 
in time of peace, and (hall have the bejjefitof thcconftitutcdauAn 
riiies of thbfe communities to enfprce them ; and ic is con^eicA 
at prcfcnt, as a ma^im uncpn trover ted, that a >var of itfelf doesoi 
cxtinguifti the rights, or diflolve th^ obligations, which ?xifted bdb< 
the commencement of it, betw<?en members of the different beliigcf 
rent focictics ; althougJi, during the cpiitinuance of th^ war, d|) 
rights of bringing fuit is furpendcd. Thus, if this caf<? ftood up(< 
the common or general ground, there wpyiU certainly be npobjcfr 
tion to the recovery of the plaintiiTs, raifed upon the relation of ti* 
parties, or the intervention of a war. 

' Cut, to this adtion the defendant ha^ pleaded four feveral pic* 
ih bar, grounded upon the cptiiircation laws of this (late. 
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i A paytnefit fo tTic conlmilfioncri, under At a'ft ofOAober 
9, with their teccipt and difchargc. 

. The aft of November 1777* and the two firll re<fHon9 of the 
►f Affembly of 1 779 ; alledging that thereby; the debt was ccfe- 
ccd, and. abfdutely forfeited to the ftatc of North-Carolina. 

The third plea rcfts on;the,fourxeciuh feftion of the a£l of Oc- 
r 177^; alledging that the plaintiffs rcfufei to take the oath of aU 
mcCs and Were compelled to leave the ftatc by virtue of the afts of 
7 ; aiid thaft they had not appointed any lawful attormes or agents 
XO receive 2C[idL. give dif charges ^at^Jthi^'y that thcfeforey, &c. 
. The fourth plea is in fuM^hcc t4ie fame with the fecdnd> though 
L difierent form, ,..>>... 

^o thcte pleas the plaintiffs have repliedythe aft of Aflemblyof A-» 

1777 ; averring» that they wertfthen, and had beea from their 
>eftive nativities, fubjefts of thcfcin^ of Great- Britain, and that 
r were at that tlnie me^rchan^s withm the meaning of faid aft* 

that ^hey de^rted ^ out o£ the ftatc, in conformity to the faid 
of Affemblyrf >To this M alfo added the fourth article of the trea- 
>f 17S3 ^ .faying that they vrere creditors on' the fideof hi& Brii 
wCvMa-jefty; and therefore Ac, .*.... 
Llthot)^ the cafe made in thd pleadings appears to be generally 
z of an^pen aiKl ^ folemn .wa^ between two independent nations,' 

I admit that jthg following importapt.fafts alfo appear, and that 
>urfe mpftbe had to them as the key of explanation to the coiw 
ttionlaws, viz. that the colonies, pow United States,.were form^ii 
' a part of the Britilh Empire. That they<beiogdifgufted with 

goyernment, rcmondrated^ t<y.<he Commbtt foyereigti on the 
daft' of ^cl BrjLtifb Farliamisnt ; that their ipj uric s remained ua« 
reffed, and Great-Britain proceeded to enforce her ufurpationa 
arms ; and thefe meafures produced defeiifivc operations on the 
t of America,. until the fourth of July 1 776^ when congrefs tho't 
per to declare the colonies free and independent ftatcs. This a- 
\ prpducpct anew p'rdef of things. Tile (ia'fes immediately pro- 
led to form eohftitiftitms, and afterwards tq enaft laws, Thift 
imcrcial and .political dependence of the colonies upon Gj:eat-Eri- 
I, z% the mother country, had conpcfted the^nterefts of numbers 
h the old government ; thefe of courfe iad determined to. remain 
crit, and the fourth of July bccarrjc the epoch ofdifcrimmation. 
thefe p^ple had int^rcft, by which ihry might naturally bein- 
nccd, fo they had n^^^jwhicfi were n6t to be violated. . There 
Id be no queftioif on priaiiciple, as tor the right of remiining un- 

thc old government ; the great (jueftion was the right of change. 
\ was the ftatc of things, when North-Carolina began tolegiilare 

Ihc fuhje^ of confifcation. 

pie whole cafemay be fafely confide red as reduced to two gcnc- 

f^eadtf. , , J . 

Whether the debt in qucilioa, is within the purview and opc- 

^ of the confifcation laws I 



r. 
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1. If t>is debt tf vidiin tfac OTt rjti o n attbok law^, w!id 
te pleat of riie dcfrklanr are ainaa^ the 'zmfe£mgmu r^mrotdhf\ 
treaty of peace? 

In order co fofitf a fati^Cftfhyrr pigrsent on the firft point, itv 
be neoeiaffy to take agcinenl Tiev cf tbe if ilem of the cnoifcm 
lanrs ; diat their policy and lelatiaa waar be properly imderigB/ 
lb that, when thoTc picak come to hecoodJend on <i«ichcdpir6fl 
the a^ ve may be ibmiihed with fome ra&e of oood:ni^lioo«iiK4 
heing formed fraoi the whok law, will cqoaily apply to all lt$^ 
I (hall porfoe this part of the coqoiry vith a picafarc denred,^ 
Only from the ^iifcharge of my doty as a lawyer, but fronrtbc bl 
that lihall be able to (hew, that even amidd the conflict of polite 
4»piiiions, and the violence of a irrolotiooary war, the legiflarmtt 
ihu coontry adcd with digTii£ed modermoo, ami an invidahleit 
tachment to the principles of natural jofHce. 
. The firft legiilatWead onthis fabjeft, pafied April ijjft ^ 
5di, 6th, 7 A, 8th feftkms lefped the prcfent qocftioiiy ftlnjtr 
read.) The parts of the a£i aioTe oat of the pectdiar circinnfboces^ 
thiicoontryy and were diftated by die wifcft policy, a*iajep-| 
ieAly confor.TJaMe to the prindpl^ of nattcnl law. The vnrcrrl 
on thb fubjcft fay+, that a natsoo has a right to Ibrni, ^vi^ t.>pfr. 
ket its conftitutioo ; thaf it may irfbrm its govemmcjit, and^vcri 
change its cooftxtutioa ; bat the rights of the* diflen ting drizfnszV 
ttfctved to them, *' viz. to ittire elfewhcic, to fell ^bdrhndsj aiP^ 
take with them their efeds." 

I. The court will obfervc that by die aft of AffeiiAAy, ^r(m 
of the defcriptioir of the plaintiffs have their ^Ic^on toitamaf 
members of the new ftate; 6t retire iolo the bofom of the olA go- 
vernment* 

a. They may difpofe of their eftates^ 
5. They may export the amount of it in prodace*. 
4. They nAy appoint attomies to fell, after their departure, &c 
Thefc form the'outlines of the terms of the feparation ; and zif 
beconiidered as a full exprcffionofthc jniadofthcfovereignpowcr; 
but neither the debts created before:, nor even by thofe faks a« 
within the purview of the aft. 

•The debts arc not mentioned ; much lefs ai^ they required to c».' 
left theih before their departure, &c. 

All compulfor}' coUeftion was imprafticable. No courts cnftei 
tbenforce the demandr of the creditor, &c^ 

The legiflaturc mcr again the fame yc«r, and in November, pai^ 
fed another aft,t nearly to the fame cffeft. 

Thfc claufes remarked upon in the aft of April 1777, are'itw 
ttudtd tfitoto with the addition of feftion 9th, impojng certain dif- 
abititics oft perfops fuffered to remain in the ftate, and enaftingi 
ifcw difcrimination between thofe who departed within the timeal^ 
lowed, and thofe who remained after that timp : the latter cm 

♦i^ l^^^y^y^^* "(Vattch 30* %ti ^777, 6> 3^, 
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hot depart without leave of the executive, imder tlie feVcre penah/ 
of connfcation. The penalty Was not mliiaed for depariure^ but de- 
|)arture 'without jbermi^sn. 
•The 7th atnd loch feaions, repeal the penalties for retnminj. 
The provifo of the 6tti fedion, is again a folemn rceogniciou of 
the law of nations, and the im m d t ab ! c p r mciples of j uftice - 

Here the fame remarks recur, which haf\*e b*eii already made on 
fte fame fedHons in the ad of April 1777 ; and let it be noted, that 
the right to fell is exprcfsiy to the parties, and their atiomtcs af- 
ter their departtire^ that this admits a fubfiftbg debt, either due 
hy the vendee or the agent. That old or previoui debts are not mcn^ 
tioned, that the attornies are neither authorized nor rcqtiired to 
^olle^ tlie' deh^s ; that as the d<*bts arc rteithet mentioned nor con- 
templat^dy no time was fixed for their colledtion- 

It was before mcntioij-^d, no cour* exifted. Courts were now c- 
re^tcd,, but thofc perfons and their agents^ were ciccloded from 
the benefit of thofc courts, as will appear by the toift. of the court 
law.f The next aft,+ in order,- on thisfubje£t, was paffcd the fame 
f&(2ion, this aft has been emphatically ftiled in fubfetjuent afts, 
** the co^ififcationail,-'' it ir indeed the b:ifis of all the fnbfequcnt 
Confifca^i6W laws, fji^/^r the iaiu avui rtad,) 

It may bc'f^marked, that the defcfiptions corttaincd ij^ tlie pre^ 
ilmbte, do not include the cafe of thofc c^^pdhd to rem(yv^ under the 
laws of the ftatc. The expreffioos, *^ withdrawn to attach/' "with- 
drawn to avoid, &Cp" "hey end the bounds^ at the begmnfag, ^c," 
arc not intended to include them, 

. - The reafons ftated in the latter part of the prearftble, ihew clear- 
ly that thofdf pe'rfons were not contemplated, 

Theenaftingclaufe, § z, makes a like difthiftion betr/ecn with- 
drawing voluntafilyj and a compulfor)^ dep^irturc, that h to fay ^ the 
^afe of nlerchants exprefsJy called upon, mid that of a common citi- 
zen or fiibjeft, independent of the fcveral cafes exprefsly madcj 
which arc thofe of a voluntary withdrawing or abfcncc; the provi- 
fionary daufe of the fame fedfen, requiring them to appear at the 
next Affembly, prv^^zi beyond difpute, the meining and extent of 
th« law. Not availing themfekes of rhh means of reftoration, was 
ify be the gromid and criterion of confifcation. 

This (hews th(6 whole afpefl: of the aft, and limits the fpliere of its 
operation. 

The fourth feftipn makc^ them and their <:vk^t an exprefs exception 
fo the aft. . This aft was not neceflary, to complete both jwlti^ c and 
policy, witH regard to them :- all real cRates unfold attcr ilrec 
months, was tfo be coniideredas confifcated and forfeited to the ftate, 
'the debts as Ihav^c^^'w^', were not contemplated* 

_This aft evidently intended to include all tkofc cafes which had 
Aot been dH^d upon by former and cxifting ftainteSi 

While this aft forrrs the baiis, it alfo fumifties a rule of e:^plana** 
+2/^777, ^, 101, 318* +2, J 777, 17, 34t, 
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f ion to all tbe fablequent afb, as will appear, tat KyAy br the efta 
hiiflied roics of cooftrQ^ont but the plain tenor of thofe laws. 

The next aft,* which operated upDH coaSfcated prqperty, hj be. 
ing sftci opOD, pa£kd in October 1 779* and is the aft Eluded to \L 
tbe fecood and third pleas <^ the defeniaat. Tbe court will obTerre, 
on the reading of this aft, that it has proceeded oa the a6ts of A. 
pril I777> and theaftof NoTcaiber 1777, chapter 17, clearlfiiC 
ts ignifhing the two cafes I have ftated to the court. ( H^rc tbeif^ 
lit nmd $d /€3i9ni there readm) 

The fourteenth feftion is i.itended to operate on thie cisSc of ^ 
pe'-A^s who feparated from tbe new community, under the afts of 
^prii 1 777- (Hcrt the lanv nvas read.) . 

The preamble Qk)^s the purview and intritded qperation'of the 
2d and 3i feftions^. clearly limitting them to theobje^ a£tiiea4' 
chapter 17, Noyeicber 1777. 

. Ic is a rule of law that all afts orftatutes, relating to the fas? 
fi|- jcft , are to be cooftrued as one aft, and a confident cQaftraftion, 
ifpoX'jle, given to every part of them. Thus the ;.vholc confifca^ 
tio-i laws mull be oohffdered as one legidative aft, ra^dcing^ one coo- 
filter;*, fyfteii/ . ^ . ., - 

" ne coiflraftion authorized by this rule, and the only conMecf 
caaftruftioii th%t can" be given to this part c^the aft, I take to be 
this : that the te;il eftates of thofe perfons therein namfed^ vho 
had been compelled to (eave the ftate, under the aft^ of 1777, scd 
which they had neglel^d tor fell, Hnuld be fold* with i^ofc coq£/1 
cated, under the aft of November ; and that their beingnamedheic,. 
fh{Kild operate as an office foiltid,' as to thofe hdids formerly owi«& 
by thefe perfons. 

It does not iii^clude their debts, becaufe the ft^t<e had' tieqoiitd 
them toys*// and depart, t 

It could not pfbce^don their adherence to the old govemmeDt/ 
becaufe they had made it high *reafon to return to the new ftate. 

Thus, acoavpliance with' the aft of November was impoOible — 
and the cafe of debts^ it will beo^erved/ is intended to be pron- 
ged for in the fourteei)tb feftion. ...... r 

The real eftates unfold were alreaily confifcated ; foinething ia 

#he nature of an office was all that remained neceflary. . . , 

It follows th^, by fair, and legal inference, that ^w here tlic word 

bCTcur, it mufl be foppofed t« refer to perfc^as under different dcf- 

criptions, of which there were many named in the aft; 

The fourteenth feftronf has takai for its b^fis,'^ the provifccs of 
tl^e expuliion actsy as^they areufuaily called of 1777: and affigDS, 
two-caufes €>f coafifc^tion,^ &» recfiiifitions of the former act, viz. 
J. Notdifpofin|<Mf«bkirre^wftatcs. 
2% Not- appotnting^any a ttorhies to collect their debts, ^c^ 
The firft is perfectly confiftent with the provifoes in both acts d 
Aflimbly.- 



TTic other is evidently fouided on mMake. The act gives thcn| 
teayc to appoint attornies to fell anddifpofe of their cllates, butaot 
a word is laid about receiving and giving difcharges for debts — th^ 
following^ OT latter part of thcprovifionaiclaufes', faying that if a- 
ay r^r^/ ^/2/^lh?ill remain unfold, *^theianrelhallbcforfcited,i:c,'.' 
thews clearly the rcafon and object of appointing thefea.tnts; and 
they were onjy allowed three months ^tcr the deprturc oi ti e prin- 
cipal to feU land^. 

The enacting cjaufe isexprefsly limitted by the purview of the 
provifoit recites ; the legal and true conllructionof it mud follow 
the object and tjcnor of the act of 1 777, and the rights fecured un- 
der the provifo, arc facred frqm the operation of this claufe. 

Let me only add. that the 20th fection+ promifes an indemnity. 
The leglflatuye certainly had in view, the pbffibility of its being 0- 
therwile fettled by treaty^ 

Thefe are^ the feveral acts of Aflembly, rel'el upon by the 
defendant j we will now confid^r the firftplea, on the cafe mrle 
in the pleadings, independent of the treaty of peace. 

I, It will be recollected, that the plaintiffs were per fonswitlim the 
very letter of the act of April 1777* being ** merchant who zIk-ai 
traded, and had traded &c." Sound policy and the fafet/ i f the 
ftate, required that thefe people fliodd be Separated froiii us j ar d 
the principles of natural jiiftice required alfo, that aUnough th-y 
inight be perfonally inconvenienced, their natural rights Ihuuldnot 
be violated. 

The provifo contained in the 6th fe^ic^, is a folenin recognition 
of the principles of natural law, J and fhis aft of natiorai juicice re- 
flcfts the higheli honor upon the legiflature of this country. 

As fooq as thefe people made their eleftion, and fjgnificd their 

intention to remain under the old govprnnicnt, by jefufing to take 

the oath of allegiance prefcrlbed by the afts of 1777, they became 

immediately aliens to the npw government, and their real eflatet 

were fiibjei&ed inftanter to all the confequences of alienage. In or- 

^er to pfevent this mifchief, which would have been attended with 

fuch glaring injuHice, agrcfiably 10 the principles laid down by f^atr 

tili their perfonal rights were rcfpefted by the legiilature, they arc 

auriiorifed to fell, &c. &c. that is the right of citizenfhip, is pv$ 

hac <vlce continued. They have liberty to export the whole a- 

mount in produce, (naval fto|es excepted.) This very juftly aflumcs 

ite appearance of liberality and moderation, while the jneafure was 

^'Arr^ted hy the wifcft policy. The exportation of money or (peciQ 

.S?^ght have been a ferious injury, before the extent of paper credit 

l^as known ; the other mode, in many inftances, enabled our ci^ 

-*^izens to pay for their purchafes, while it fumilhed a market fo^ 

their produce, which had aljready accumulated on the handci, of the 

planter, and threatened him with an entire loft. 

* It may be important to mention here, the motive which dowbljf 



influenced thekgiflatnre to beentirdy filent on the fu^jedi ofd^tk 
The efiedsofthe war were a] ready felt; the citize4 would not lia?< 
been ifi a condition to pay-r-and even a parris^l collection mDJ 
have drained the coo^lry of aU the fpecic it, poffcflcd. l^is but a 
juftipe due, hovever^ %q the legiflajure, to Ihcw jhat this rcgula. 
tion was extremely beneficial to the merchant. Money mu^ livt 
been raifed with difficulty, info (hort a period, the exportation a/" 
produce was ii^ the \\x» of his bufinefs, ai)4 might enable bim totii/- 
£1 hii^ foreign engagements ; the cafe of the merchant appears to 
have been particularly confide red, <^ld thoremifchiefs,iiaturaiiytlii; 
confequence of political revolution, and fo dfftru6live to trade, aoi 
fo diHreffing to (hisufeful defcription of ^}en, were averted and al. 
leviated as much as poflible. 

In this analyfis of the claufe, the cqlledion of their debts Is ne. 
▼er brought into view, nor does the expreffion^ or any tiiiiig taa- 
tan^oi^nt occur. The words '' and after fatisfying all juft demands/' 
** to export the amount &c.'* evidently relate to the falesofthcirc- 
flate$, and is to be confidered in the light I have already flated it, 
as an aA of policy and jultice \ nor will they be confidered as obii. 
ged to export the whole amount, although that priviledge was 
granted^ 

This conftm^on, in addition tq the weight it acquires, from be- 
, ing confident with reafon and natural juilice, on which the A0embij 
appears to have a^d, is warranted by the whole latter part o£tbL 
claufe, **if any real eftatc (houlid remain unfold &c." Thisopcraf«/ 
i)y way of penalty in this inftance, and is a full expreflion oCthc 
legiflative mind ; and the penal part of the ad will not, <xi an) 
principle, be carried beyond the letter, or what is much ftr(Kigcr|^ 
the particular cafe ftated by the legillature itfelf. 

Thefe obfcrvations are made to ihew the true ground on which 
thcfe people Hood, and their rights, as recognized ' by the legiila- 
ture, and fovcreignty qf this cquntry. 

The refultis, they departed with all the ^i^h|^ of alien enemies, 
according to the laws of nations, with the ioliowing additional 
rights awl privileges. 

Their perfons were proteded from military arreftj during thcii 
ilay. 

Their property from capture on exportation. 
Their real eftatesfrom efcheats, by the privilege of fale. 
Their perfonal eftates to be managed by their ^^ttbrnies' or agents, 
Tind under the impiitd protedion ot the government. 

Their debts not being mentioned, may, be confidered as ontqiich- 
«d, and are ckarly in^uded under the fituation of their perfonal 
eftate. 

It remains now to be Ihewn, that the debts of perfons thus ii- 
tnated, are not within the purview of thofe fcftions of the aft ofOc- 
tpl^sr 1779** relied upoi? in this plea. (Htr^ th chnff^ aw<rr read,) 
•3* i779> ** 379t 
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- i: It ha* been cAferfcS, that llic Mt part of this aft, tkit is, 

t'vvie . i2ujfrs, have takcnfor their ground, the ad of November tTjjp 
;f^t4apt^r 47.* ^ ^ ^-^ " 

2. Th :t the defer! ptions^ mentioned in the preamble and enad* 
iv^ cir .^.c, do not include the cafe of perfom compclkdto depart 
undi*r Me aft of April. 

. 3. That this law evidently operated .OQly oatkofe cafes wfaidi 
had not been before adcd upon. 

4. That theie perfons are «xpre&ly excepted from the benefit of 

.tbrt :.cl, and of courfe from its p enaltie$ which were made the ex-« 

p'-efs confeq'-icnce of non compliance : and this was the cafe, whethec 

\t\vf removed themfelves^ ox weic removed by the compolforyaiu 

thority of the magiftracy, 

TiiC claufes of the ad immediately under coijfideraition, exprefiu 
ly refer to tl^e ad^ chapter 17, and are built upo* it. *They are 
thererore, by every rule of law to be OMX&dered together as one 
9<ft. That the only confident, and of courfe legal, omftrudion thaf 
caa be put uponrthc 2d and 3d fedions, as they may regard the 
plaiaii ts, is the conilrudioii I before fubnutted to the cou t, 
^ iz, that they operated as an office found as to the real eftate unfold » 
That wu^^re the words debts or monies occur, they muiib refer to the 
jtraics of pcrfons diiFerently {ituated. 

\gain, the fourteenth fedion eptpt^cfsly contemplates thd debtt 
an J cafe of the plaintiffs, which Ihews that the legiflature conit« 
a i'::.^ them as twodiilind fubjeds or c^fes, and that the piaintiiii 
^c re not wifhiu the puryiew of the 3d and 5th claufcs. 

xlo ^ever j;ttneral the expreffions may be, it is clear they eamiot 
cover the caie of the plaintiffs, while the ^d of November forme 
t^e rule of co^rudion^ 'and a rational confiflency is reqoiird in 
the fevcral pws of the fame ad. To argue pthcrwife, would be to 
turn the ads OT1777, thofe ads of jufticc ai^d beneficence, into a 
fiiare to thefe people, and to a.t tribute to the legiflature, a ipecioa 
of fpcculative policy, equally .unworthy and unmerited ; while 
they thcmfelves were afferting the rights of man, and folemnly a» 
vowing their reverence for the principles of natural juilicc. 

1 1. If however, this point fhould be ad j udged againft the plaintiffs, 
i^ remains to be confidercd, whether the payment made to the pub- 
lic commiilioners |8 not a^ong ihe impediments removed by the 
treaty of peace. 

Eefore we enter upon theexaminajtipnof this part .of the cafe, it may 
be proper to conflder fomc general objedions made by the counfcl fof 
the defeiidant, to the authority of the treaty. It is allcdged thaf 
cpngrefs were a mere executive body, a fort of council who could only 
recommend ; that the articles of confederation conferred no abfolut9 
powers, and that the validity of the treaty depended upcn the fanc- 
tjpn of the individual flates. It follows from the very nature pt f 
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^•oMeraCf) wUcfa ufcmilej hy tn affoczatidn of ibveragpit 
1^ theie moft bea certain diftributioa of the foFcrei^ power, 
t ween the cooftituent ftatesand the confederacy. Thus theindr 
doal ftates retain thofe port ions of foTcrci^ntyy which are need 
ty for th^'ix internal gOTerament and oohce ; and con^^fs becu 
the exclnfive depofit of thofe powers, which were necefTary for t 
pre&rvation of the Union, their common defence, and the regzdd 
tion of their affairs with other nations ; and it will clearly ajp 
hy theioftrdmeat Itfelf^ ^hat the power of making treatif^ wso* 
jCloi^rely lodged in the congrefs of the United States. By the 
prtide, each ilate retains eyery power, jurtfdidlion ^d right wi 
is not,by .this.coQ&deratlon, exprefsly delegated to the United Stm 
in congrefs aflembled, ^d by the 9th article, the congrefs of tbelB 
sited States in congr^^alTembled, have the y^/^ and exc/tt/i*ve rim 
and powefof determining on jpeaoe and war, of fendipg and mxa^ 
ing ambaffitdors, ^ai^d of entering^ into treaties and alliances. Omf 
grefs then had the fde ^d exclusive power of making this trearf^ 
on the part of the United States ; and were alone con^petent to dus 
^^ of fovereignty ; nopot^rer of this kind remained with the ftatti 
From what ^a/tf is it then inferred, that treaties ofthis kind depend- 
cd upon the fandion of the ftates, for their legal validity \ "He 
means of carrying treaties into eflfed» it is true, cenaained inioafl)r 
Inflances, at that time with the ftates. Congrefs had full power tp 
make fuch contrads, but, they had not the fame degree of power o» 
yer the means of execution. Thus in 1787, there exiSed no isdc* 
jral judiciary, and the comparative authority of laws fod iieaiws 
^lepeitded upon the fenfe or judgment of the ftate coarts : aodVusoct 
xefijiUed the neceffity of thofe repeated applications from congrcfe to 
the ftates, requiring them to carry the treaty into |[ompletc.efect, 
tnrhich had then become the fupreme and pofitive law of the land. 

Iti^ alfo contended, that if congrefs had power to pind the ftates 
by a ireaty as tofome things, it w^s acknowledged iuid underftood 
by them and theif agenis, th^tthey h^id no power to repeal oro- 
thcrwifcatfeft the cbnfifcation laws : and Mr. Bahr relied upoa 
fome refolutions of congrefs, the journals and corrcfpondcnccof d« 
tiegociators, and the opinion of members of the Britifti parliament, 
a$ fatisfadory cvideucc of their affertion. It would perhaps be a 
ifufficicnt anfwertoaUthis, to fay, that thefe documents relate to 
the objea of the 5th article, which, as will be (hewn prefendy, 
never contemplated 4cbts. But without drawing into queftion fuch 
evidence as the progrefs of a negociation, where fimalation and fe- 
crecy muft always act a cpofiderable part, I beg leave at once to 
oppofe, to all this, the letter add reffed by Gongrefe, to the ftatei 
Jn April 1 787, m which they (Jccla^ed f»?d dempnftrated that Coo- 
grefs alone poffeffed the right, not only of making, but of intrcpret- 
ing, rcftraining, or countcrading the operation or exectttion of 
treaties " whichonbeingcdnftitationally made, Tjccamefcy.^ con- 
federation, a part of the law of the land, and as fuch, indepcndcot 
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<iftir wfllaEii4p<r*^cfofthc'legiflatufC8.'* • ^ » * t; 

To this, the court will permit me to add the opmioQ of Mr. Jefm 
ftrfon* "It rcfiilts,*' fays he+, "from the inftromcnt; of confcdcrati. 
Qo^ amone the ftates, that treaties knade by congrefs^ accordaig,t<> 
the confederation! are fnperior'to the iaw» of the ftalev." Thil i», 
not o£^red as an authority by whkb the court art pofitivefjrboondii 
but as the opinion of a reipectabie civilm^ delivered upon a^oc*.. 
ea£on of great import^ce, and where the pidlent gue^on wa&dt* 
rectly under confideratiou ; and thisc^nion he aiIerts,rWasfQ|^rU 
ed by the general fenfe of the ftates, and of tboA. gicntlemeii who 
Were of the profcflionof the law. 

Whatever doubts may have beds entertained by fbme meiif fe& 
pectabk tor their learmng and talents, whether thtf titaty could 
fiave be<;n executed by the rigour of its own authority, it appear* 
to be generally admittea, that by tne inftrument of confed^rattona* 
mong the ftatesy the treaties made according to that eonfederationtt 
became fuperior to the laws of the individual, ftates. 
\ Treaties deriv* theiif authority ais laW|froio being the act of the . 
/bvereigji power. The fafety andprofperity of the nation are iiivolr** , 
ed in tms high act of fdvereignty, and thus fromneodBtyi treaties • 
have always oecin confidered as paramount to ordinary laws* Eve^ 
ty cdmmimity poife^ngfpTereignpow.er, may ^nactlaws toblnd 
its own members, but rightfully they have no authority to biQd p« i 
thers. Thus treaties Acquire their authority frorp the joint afltet ' 
6f the ibvereign power of thofe nations making fuch treaties, and 
to the citizens or lubjdcts of thp&nations> theybecome/^/rvr Asav,'* . 
k law of the moi^ facsisd Ojbijgation, and of the hieheft jmportanod . 
tQ the tranquility, the happipefs ai^d iecurity. c^thc humim race* \ 
VatuU /• II* i2,>/?i//i Z4, ^Jiyattil,%, b.c. ra, $ 16$, BurL - 

. Thusi a treaty partakes both of the (upremacy of a law, and the I 
obligation of a contract. The act of Aifembly mentioned in die pletfd« ^ 
ings, and the conflitution of the United States, have left aoiioQbt . 
on the fubject df the trseaty being n<njt> the ^uprqme law of the l^uid*. 

It is upon this double ground of its fupremacy as a laW| nA its '. 
Dpe^atiofi as a compact, I contend^ that all acts of the ftate and its 
dwn.members^ with rcfpect tq debts 6f this defcriptipn, were not ., 
ottly irepealed, but even to be confidered as a nullity^aud as if the/ ? 
hevet had cxifted, with refpedt tq the creditor. : . , 

The vyords of the 4th particle of the treaty, arei "it is sgited i 
< that creditors on either fideifhaU meptwit^ nalawfulimpedimsnt > 
* to the recovery of thefuU yaluci in lletluj^r money, ofiWbotimfidt 
« 3cbts heretofore contrafted.*' 

This, articlei^^ tJie counfpl oppofed to me has . thoug^ht proper to 
confideri ;iii two points ot yiewi viz, as fltandjbg alone, and idly, - 
as connedied with th^ \5th and; 6th articles. AM it is ^llodge^ • 
tliat tbe^true operation io^tiiis firticle depends opqi) the fovhdcoiu '• 
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JrHflSon of tfie word ** creditor^** which is faid (hould he cbntfa 
to the creditor of fuch debts as were due at the time of making d 
treaty. The woifd creditor is indeed a relative term, ^^m 
AippoTe an cxiftingdebt. Thofe debts of which a pcrfon would ijei 
rttditor undef the tttaty,- received however^ a prccifc andderii 
defcription, by the latter part ofthcfarticle, in the words "alf.4. 
ma fide debts heretofori'ccftttra^d." If thie attick had been terr 
up in the words mcntibBcd by the attorney general, doubts a^ 
have arifen wkh regard to th^cffeft of confifcation, of fcquflto 
dn and payment. But thc'phrafcology adopted by the commiJofiif j 
has excluded all doubt, the fole defignation being tht creditor oiq 
of dfebt heretofore *o»/f/^^ contracted. i 

It has alfo been obfcrvddj " that the ij^ords legal iiiipe(fifltor,j 
ihoald be i^ftncted to difabilities to fue, the right of brmginjfuit,.' 
not the right of rctOTcry," this is an unfortunate criiicifjD; a^t 
vtty tenor of the article imports the recov^ery of the fi^ Taiue \x 
fterling money, and embraces immediately the rigAi of rccomv 
and the attainment of fubftantial fatisfedlion, for ^ debts hsf^ 
centradted. The law of Nations rcftortd the right of fuit, and (^ 
treaty cxprefsly gives th«f right of recovery, notwitfhHK% ^/ 
impediments ena^ed during the wat. 

.Ttoilluftratethc conftruiHon impofcdby Mr'. BiAeti hc'iflif" 
that the' words *^ cither fide" mean on one fide, creditors nrto 
in Great. Britain ait the commencement of the war. Tbcie '^<^-' 
tainly nothing cofthdfted with the exprtflion that will mttist'kh'^ \ 
ad inference. The phrafc creditors on «^ either fide," appeal w^s'C 
bccnfckaed,»bccaufe'it*drtW a plain ahd clear line, bcW^^^ 
cpeditorand detrtor, conteinplsTtdd by the treaty. Ml diftinto™ 
Britifli fubjcfts taktfti fr©!fa»their rcfidence, are blended in the coffl^ 
mon deiignation cf a creditor, on the (idtf of his BHranmVM^Ff'' 
Iris no longer a qii^ftioh, whether tfce creditor refided fiiE^wpf 
ov'the Weft-Indies, or iri'the dlft rifts in the pbflefGon of his Map 
ty*B atms in America. Some reliance is alfo placed uponthcwow 
«« fterliag money,*' as evidence that the debts contemplated, wcit 
fuch as-'Wcte' dac. to merchants or others, refideiit in Gre'at-BrtBJ[< 
thai the debts febw ih queftion,- is proclamation money. '^V 
objeaion is eafily ahfwcrtd, the colonics had dinif t1?d p^'^^J 



of^ififerent denotitinatidns, arid proclamation money hadnopar^^- 

of exchange. Th€ United States had 
ifliied paper AoheJ^ which had deprfcciated to nothing : liencc UK* 



cular \falue^ but the currtnt rate of exchange. 



camfc'ncceffafy to have reference to fome eftablilhedftandard of va- 
lue, to avoid t{ c itiisfortikie of mere nominal rccoveric?s> ^ ^^^' , 
per money of the dates, • ic 

Thcfc remarks ^er6' concluded by.ari aflertiori that the artic| 
was vague and Uncertain, and fiat its application toanycSf^^^ 
therefore be attended with great caution. As this wasnotuicwn,^^ 
I can^nlyanfweti that it appears to me, the terms nfed j^ ^^^^^^ 
lickare tiie. aifi^ oompreh^ye wd gaoijairocal that con* ' ^' ' 



liaptc^y boA riic coBtfa^ng parties app^iit ta 6avc becA deiu 
r 'to exclude all ambiguity, and thie poffibility of mifconftruftion ^ 
1 debts heretofore cohtradled," avoids alldiftmction that migW 
te difputes anB intangle jufticc, and entirely excludes every ca- 
y relative taconfifcaitidn or forfeiture ih ahy form or (hapc what«' 
•, the' fole drfeription being that of • ' bond' fide debh heittbfoie* 
kractea/' 

^hos, tticxfefbiV thirf' articW ofJei^tes equally oft all contracts^ 
eh. had originated before that time, tod aU the impediments to^ 
tr recotery,' which had arifen out of the war ; there is lib exccp- 
i a^ to the nature of thofe impediments,- whether t!iey depended^ 
n thef act of the ftat^ itfelf^ as a mere act of confifcatibn, or up^ 
tke flate axld one of\its members, as apmymentwifh arAceiptand^ 
:harge; iftxd whdnan act/ {ays Fatt^ly^ ** is- conceived incleat^ 
precife itertns, there can be no r^afon to itfufe the ferifc li^rhich* 
treaty naturally pnefents." 

fomc: rales pf interpretation have been applied to this article^ 
icfr I will take propelrnotiee of, while I exaihine this article, by 
fc maxhns laid down by the moft eminent writers. Biit I hope'^ 
V virtll not be takehas- an admifllon, that there is any thing doubt- 
or equivocal in the text.- or that the court are at liberty todc-- 
t from the rule laft mentioned. 

The impediments contemplated by the treaty varied ihthe diffcr- 
t ftat^s's and even in the fame ftate. Some cafes Were onl ;v( adts^ 
feqcteftratioii, in their mere declarations of coftfif Cation, infome* 
j amounted to eon^cation and collection or payment. This latief 
pedirrient exiftcd in the principal debtor ftates, the payment which' 
d been made to the public Was merely nominal; and if it had been* 
rierwife, the- creditor had no ccrtSain itelief agalnft rfie ilatcs ; thcfc- 
'cuxnftanccs muft have beefn known and confidered by th6 cdhroif^ 
ners, indetfd they had every reafon to believe that this woiild be 
t principal cxifting impediment ifi Virginia atldtbis'ftate. lis there*. 
y reafoiiablfe ground to ihfer' that this impediment, the moft pm- 
mcnt feature in the gJ'oop, ^ould have pafled unnnoticed, and'. 
nfidered as an exception' > If,- fays the fame' aatliort, " there is 
;obfcurity, weQuould ftfek for what war probably in th« thbught*' 
thofe who drew it up, *id interpret it accordingly." 
It is alfo objected, that the ftateftood asaiTignee of the creditdry 
atthe payment toth^ ftatc, wasasgoodastot^e original creditor,^ 
d the debt being fopaid is extirtguifhed, arid there was acitherdebt^'. 
ibtor nor creditor at the time of making the trckty." This jingle 
' words impofes for a' mdmeht, on the ear ; but when examined^ ia* 
uifd to be no more than i cohclafioil drawn ftob premifcs neither' 
koVed nor granted.- If the ftate had really been the afTignee of the 
iginal creditor, a payment to h^ wdlil certainly have been goo^ 
jainftmy dients : but fhfc only ai3umes fhe mithoriiy to receive 
khottt the cpnfentof the obligee, and a paya>eiittoher is no more*. 
^^.26^i § 363* tiSv^ri 17, §278* 
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than a faywtnt to ttofidoiU firangef, vliicli dtpmia for its i) 
dity an the fubicqacnt a£Rait of the creditor ; it may be (aid t| 
this alTun^KiQQofpoirerto collect debits, is amongp the rigli&i 
war. To vhich I aafwtr, diat the rights of war^ when ezem 
^, alwajs depend as to their final validity^ on the ^ 
thin^ as fettkd by the treaty of peace. Thoar perhaps, iS 
debts had nerer been menttODcd, and certainly, if thoie paM 
had been fanctiooed by the treaty, as in the caies wbich aiifl 
of the treaty between England and Denmaikj aotto — --^g as s^ 
by the cafes of Weymburg againll ffiach, 2 1 Car^ ^, in Cjw.i 
Trtnver a^aft HaffoU, 1 Cm, im Cq. 173, the payment would tn 
tjaliy have been futtaioed in this court asalegalpajaieDt : botwii 
the^ contrary is expref^ly ftipulatcd, the pajment becomes of ooti 
liiity,- aad it fbliow» of couHc, that there is now both dtht, M 
or and creditor. It appears from the authorities I hare id 
arki t!i: natare and obligscion of trcatica, that the commiflkwi;;^ 
j(^m^rica had power to bind the nation collectively and indiri^ 
i}\ The payment onder the act of AfTen^lyj wasa tranfactioolx^ 
tween the ftste and one of its own members^ ihai is tojt^^ [leripecf 
th* defeniant and the defendant, repreiented^ in a moral opicitf^ 
who, as CO this quedion, fiiotild be coafiJered as one ptrjotu Thaiib 
th rreatv-, the fiate and its member bold this h<Maeft language: we 
ag:ec there fhouid be 00 lawfbl impediment, or in plam Ixapafi 
the :r*.inner of payment anddifcharge we had fixed upaiv^ariD^tM 
war, without yoar coafent ^ Oiall be coofidered sis a noUitji "^^^ j 
ever for 1 it may affome. Thos the tfcaty works not osAj is aRpeil« 
ing h *-g ooerating a repeal c» tem^t of all exifting laws to l\itcn» 
trar ' ; bit by way of compact alfo, wherein one of th(!conttacdQj| 
parties cioes agree, that the things done under /^<^ la'Wi &oaidb 
confidered as void ; of in the language of the treaty, << va'mfti^' 
ment" The refolt is no more than this : the (bate remains andei 1 
moral obligaticm to reimborfe the citizen, as it exprefsly agitedl^ 
the law of 1779, what it really received ; and the individual is 
JIaiM quo with refpcct to his creditors. Treaties are eonfidcfcds 
the voice ofneceiiity : the ftate and its member adaiit the payineDl 
was originally more matter of fisrm than fubflance ; a mereM/ 
accommodatioQj which could be eafily again adjufted in fbe te 
ipaaner. Trifling circumflancesy like thefe, would never be ^eriodlf 
oppofed to the obligations of private f^ith, the claioas of natam 
juftice, and the peace and faiety of the United States. ' 

It is objected that this conftructton involves a facrifice of priral^ ' 
rights : and, therefore this conftmction (hould not be excluded to ifl* 
dude thiscsiie. Let it be obferved that the eonfinictioa we contcni 
for, is not what is underftood as theextcnfire, that it is the oatar^ 
and common, import of the l^ords* with r«gard to a namral and bc- 
necefl&ry object : it isnotbring^ganexpectcdca^ within the t»^ 
nyanng of thccoDtiact, it is not a reliance upon any thing fo ancciltf 
^Fattelg § a8j« 
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iJev^ai^fpfSnt «s the (pUit of the article^ wbicli maf depen^^entiie. 

' upon the ideas of ^nc CQmixie^ta.tojr of Jibe meaolng of the enact- 
or : yFC rely eja the plaiji :and common import of the words. . . 
;^- Letit^iifo be remrmbcred, that thci$ rights^ if they may be fa 
jl^rmed^ were certain rights acquired by the wa^-^ aiKi therefore pro- 
^rly the fabject of treaty. That the realrijg^btsof indiyidualsj pro^ 
perly acquired, may be facrifiedby the public onfuch oc.-ai ( nsj is 
iteftificd by nume;:ojas exai^ples and authorities. And as this f icrific^ 
was merely nominal as to the American citizen, (hould he never b^ 
j-piiobarfed agreeable to public faith, ic is not tobe prefumed that 
4tlvis matter was confidered by the coxnmiffioners as a thing of any 
iconfequenee, or an exception* Q& wkat ground of jufiice could they 
m'dce an exception of it ? It muft aUb be rememberod, that ^his way 
^ part of the price of peace, and the independence pf America. No 
l&amiliating terms. It is only in i&^matioa of the law ox natr re, an4 
of nations, that individuals fhould honeftly pay their debts, that 
jtfae inconvenience of wars ihould ceafe with them, ar.l that both 
ffovernxnents ihould mutually contribute to the ei]tabliihmeat of juf. 
^cc and njoral orde^. 

And again if, in general, the rules ofconftrudlion of treaties, con^ 
£ne tbiB expreflion, ufedby thepa^tie^, to the objed meant to be act* 
ed upon ; then in treaties of peace, the war; and the affairs and 
tranfactions arifing out of it, are the natural and certain objects up. 
jOD ^which the treaty is intended to operate, on'^sfs the contrary clear- 
ly sLpd exprefsly appears ; then from the rule it mult follow tha^ 
impeiiioaents created ^tfn'fff the <u;/zr muft have been the peculiar and 
jimncidiateobjeds of this artiele*.Thia is according tothe rule "gi* 
▼ing the expreilions the fenfe moft fuitable to the rubjecl." 

Another ground taken by the counfel for the defendant, was this : 
*' that at moft the treaty was a mere lepeal of theexi^ing laws, that 
it codd not^fiedt the payment, that beijig already done under the 
law, was certainly valid." The dodlriiiC that a hmple repeal ota 
^ law do^snoi nullify theafb done in confequence and by virtue of 
the a6l is admitted ; ^ut the court will recoiled, that I rely not a- 
jone on the fupremfcy of the treaty as a law, but upon its operati- 
pn as a compad, the mature of which I haye already illuftrated. 
I fuppofe it was intended to be inferred from the remainder of this 
jobje^ion, and the obfervations mac)c upon it, that this claufe would 
J»e fatisfied by limitting its operation to any impediment ariiirig 
firom any law then in being, or hereafter |to be pafled to the preju. 
dice of the creditor's right. This is giving the objcftion its whole 
force, and pexbap^ more rhan was intended, 
I It is anfwered, diat obftaclcs exift'tng^ not thofc whkh might 
probably exiit hereafter, afts of war and violence, not of policy and 
jpeace, are the fubjeds upon which this article is to operate. It is 
not to be fairly inferred that they would pais over an exifting mif. 
chief or impediment, to provide againft a ppffiblf or eventual ope': 
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fhat they would feddonly infert an article to mdli^ aAs ofti 
giflaturCy which were thenceforward at all events to be a ( 
letter. To repeal a law which not only already had its efieft, 
was by the general operation of the treaty, arreted as to alinn 
operation, inftead of doing away the impediment it had praist 
to a matrer paft, inftead 6f a thingr exiftin^ ; to a thine; dmca^ 
qncnce, abftraAed from the efieA it had produced^ ^nd leavi^rib 
efiedl to exift, in all its vigour and confeqr^ences. 7hi s iifl^ 
tation, drawn from the natarai connexion and relation of 
and exiftine circumlbances^ forces itfelf irrefiftably upi^n the 
and is agreeable to the naoft approved authorities.* 

It is aifo aflerced> that thii conllrudi#n of s4ie article is contre 
to the maxim ^contained in Vattely ^ 505 : a« it would changed 
prefent ftate of things .That enlightened writer there Aijs, ^t**^ 
cafe of a doubt, the prefamption is in favour of the pofleffioo/'k 
bere, may it pleafe your Honors, is no doubt, a clear precife aodexpfd 
ftipulation. In the fame fedloait is ftated, f* that the cafe ofhffl 
who feelcs to avoid alofs, is nore favoiixable than that oThiiB whq 
dedrestoacquireagain !" the cafe of my clients might rcS^ oaiheic 
lines alone. Shall the plaintifi^ lofe a debt hova fide contrail) 
for which the defendant had real value, or ihaii the defendmt im 
the advantage of difcharging that deljt, by the nominal pnwCsQ^ 
paying it to the public in depreciated dollar bills ? 

If the leading objeft in treaties of peace, is to heal cfcff woaoii 
indited by the wars, and wh -^e it is pradlicablc not on/y to e&c» 
tuate juilice, but to reftore things to their ancient oiiw, ^sithe 
former conditions of peace ; then it muft have been aa ita^tiMf 
objedl with the plenipotentiaries to place individuals in^ata f«i 
with regard to each other ; to put the attainment of jufticc intjic 
power of the creditor ; and to reftore private confidence focfeatial 
to the happinefs of mankind, and the profperity of a^ iafaot cooo' 
try like the United States. 

The writer to which I have fo often referred, alfo fays, that" « 
foon as we know certainly, the rcafoa which has determined the 
will of him who fpcaks, we ought fo to interpret his words, astQ 
apply them in a manner fuitable to that reafon," Kqw thercafoail 
this cafe is evident, the Americans were largely indebted, partica- 
larly in Virginia and this ftate to the Britifh merchants : the fbttj 
had attempted to confifcate and celled thofe debts, even in mQ«y 
depreciated to nothing. Juftice was to be done to the hoMafidecxt;- 
jdiior, ani this was completely eflFedled by removing thofe imp^** 
fnents which had arifcn by the interference of the ftate, daring ^ 
war : and ^is rule goes the full length of the prefeat cafe. 

An authority has b^en prodaced to (liew that a ftatute aga'aA 

right an.d reafon is void. And it is alledged that the treaty tomto* 

perate this injuftice : and it is againft right and reafon, that a fl^ 

il^tTukipay t^yics, with intereft and cofts. There is npthing^lW 

*Fane/, f. 2,.o iIj § ^tjo, zji, a|#j 28;^, 283. 
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iiin«afonatte or unjuft in the prefcnt cafe. The creditor trufts upoa ^ 
tli^ reafonable expedation of being fully and pundvally paid ; and 
jcvery honeft man deems it mere juftiee to pay his ijebts ; therefore 
between the creditor and debtor, jhis is fujrely f * right and reafon.*' 

As to tJic payment made to the public. . 

The ftateforefaw that this debt might bf pome the fubjed of trca* 
ry or ncgociation, in which the right of the cn^ditor Would be fa- 
yed, and exprefsly engaged by the 2bth fedlion of the adt of i y 79,* to 
reimbuife the debtor. Take this aft and the treaty of peape together, 
JcorXider them as one aft : the refult is, if you will pay thefe debt$ 
into our treiifury, if by the treaty of peace, youfhouldbe obliged ' 
to pay them to youj: creditor, we will indcninify you j and thus com* 1 
j)lete ^uftice is done to all parties. 

An bbjeftion is alfo ftated on the 'Authority of f^atj^f ^. 6y i, J 32| 
failed gine, " that Great- grit^in, muft have been the propo/er of this ' 
article, being for her benefit, and the terms upon which (he granted 
pur independence." Itlhould be obferved, thfft thefe obferva- 
^ions a|re not perfeftly correft.: the article itfelf is mutual, and 
may be faid to move from both ; and made for the benefit of " cre- 
iiitors on either fide." But the authority is this, that in cafe ofdouht^ 
che interpretation ^oes againft him, who gave law in the trear 
ty^ If the documents, adduced by the Attorney General, oq 
Saturday, are entitled to credit, then, the United States, not 
Great-Britain, gave the law on making of the treaty, and tiie 
interpretation oFcourfe {hould be againft 'the citizens of the United . 
Stjites upon his own doftrine. But the faft is, that either, when * 
fVauitiii has the right to claim the full benefit of this article, for 
ft is mutual : and it is a maxim of the cownjon law, as well as com-r * 
iDon fcnfe, that the words of a grant ftiall be conftrued moft ftrong- 
\y againft the grantor,. and that a promife (hall be conftrued in that ' 
fenfe, which the promifor had reafon to believe it was received, 
Thas America may be coi^ceived to have faid: relinquilh all claim ^ 
lo the foyereignty of the United States, and acknowledge our in^~ ' 
dependence ; we alk no more, ^11 debts (hall be honeftly paid ; we 
,arc contending for the eftablilJhment of our political rights, not for 
f he deft ruftion of moral obligations. 

It is alfo a maxina in the conftruftlon of treaties,^ ^ < that if he,^ 
who can and ought to explain himfelf, has not done it, it is his own ' 
lofs, be cannot be allowed \o introduce /tdf/e^tt^nt rtftriSiionsy which 
he has not exprefTcd." Although ^his firticle is obligatory on both 
fides, this promife was known to proceed from the fide of America. 
If her commiflioncr^ intended *tP make this cafe an exception, why 
did they not fay^ ^provided this article (hall not pxtend to payment? 
of this kind : the import of the lyords is general, aiid as I have . 
fhewn, plainly covered every cafe. If this was to be an, exception, " 
J]sc ncccffity of its being expreflfed, was glaring and evident ; i^vjrfi^ 
*h 7791 4i 384* ^Vattel, i. 2, 6, 17, § 264.. 
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^erefore certainly neccffaiy ; othcrwifc in tlie l2xi|;uage .of ^ 
f* thcifc can|bc' no furc convention, no firm and fcjid conccflJoc 
they may be rendered vain by fubfcquent muncntioned limitaioz 

On every occafion where a perfon has, and ought to have ii 
|iis intentions ;* it is a rule xhat we muft take that for tri*s 
bin) which he has fufSciently declared. I have already Aib 
my obfcrvations ,on the plain and natur;il import of the worJ; . 
certainly contain a fuJRcjent declaration of the intention of Uici 
^raiSling parties, . 

There arc fomfc common law rules, which will alfo apply to a 
tcafc. There, that conllruftion is always fuilaiiied, whicn infurcs - 
greateft (implicity and ecrtainty ; and that conftru^tion isahaj'so 
leded, which would be predic.ited upon indefinite and unuefcraB 
Vyones» Thus.vvhen one party i^iycs a gci era* warrant;' ; the cor 
mon law will pot extend the wajr:.:U/ to make the v.-arraator» 
^werabie for illegal claims, or torrio^s afts. Lpon this ruIeBci.'sac 
fuppofcd to whrraiit ?gaiml iiic L.."'e: zC'.:-. oi' !ncii\ iduali, a»| 
•will the law prcfurne that fuch aas v^ili bo coniirittcd. Thui usf 
/exifting impediments, the effeds of a \ ijic.:t war, were thcofcin^ i 
^pon wiiich thts' treaty were to opeiaic., *■' co'i'-riiiioners isvsii 
not prefume, nor will the court nov/, il' at upon tii.e return a it 
blqflings of peace, 'fuch a6ts of viclc-:cc wouM ever *iga.in takcplact. : 

'Again, to fiippofe that con i^ re Ts T.eant by this treaty, ofc'c:^ in 
fugh general language, that an exifting iirpedlment Hiosif rewsla, \ 
wQuld be fuppofing them to act with that kind of fubtleffidkwFzifi' 
^uplicity, which the law will pcitFiCr prefume, nor admit, ^iti. 
pap, fayi Vattely\ .are not lefs obliged than individuals, to^^\^ 
candour and reditudg, aJnd.havc regard to equity in their uaiilaCtt: 
©ns with each other. It is true, he admits *^tliat the powtiiil 
f fometiines ppenly abandons the honefl, for what appears tobcibc 
• ufeful ; but it frequently happens for the happinefs of the kmaii 
' race, that this pretended utility becomes fatal to them, and tbtf 
fare feverely .puhifHed.for fqch mockery of morality and jufticc." 

The ancient and intimate connexion, between the United Statc^ 
and the Britifti government, as one great family, conneded by the 
^ies of bloods "inip'refrions'ofinte reft, ^nd habits of interfiburfc, ami 
have formed ft rojig and powerful inducements to the members i^ 
both eovernmenxs to heal the wounds of the war, to obliterate all. 
paft differences,' fo as to re-eftabliih that good under%ndine aol 
friendlhipi that would enfure perpetual p^acc and harmony^ *^^^. 
afc the pbjcfts {o ftrongly exprefled in the preamble of the treaty:- 
they arc not a mere formtslay as* in con? mon cafes, but a natural^, 
fineere and hqneft expreffion of the public mind and fentfment. TW 
important and interefting'circumllances, alfo furnifhaTule ofcooj^ 
ftrudlibn recognized by th^ la^ Ihavc already read, and reqoi^; 
pf us to determine any queftioh ariling upon this treaty, upon thCj 
moft liberal principles of equity and reciprocity. 
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, 1 have' only to afdd on this part of the cafe, that if treaties are ley 
Wcohftrued favourably, as writers term it, furely it is the dilate 

pf equity and more confonaht to juftice, that the ftate ihould rcim*' 
burfe the dcbifor,' who is its own member, the nominal fum he paid^ 
ftan that a bona fide creditor (hould lofe his whole debt ;• that pri- 
vate faitiji fhould not be affe<Sed by political warsy that individuals 
ftiould not ftrfFer by the lawful cxercife of theit natural find pc^ticiil 
rights. Certainly nothing can be more repugnant to judice, thii? 
that the ftrongcft moral obligations ftibuld be diffi>lv6d by a nomi^ 
nal procefs, a proccfs that refembles magic, moi*c than reality ; thatf 
a mere afiumption of power, (houid annihilate obligations^' which inf 
i. moral fenfe are immutable.' 

2. Thus far the article has been coniiderccJ, as if M ftood alond; 
The court will permit me now to make a few remarks on the doc- 
trine held by the other^ fide, conlidering this article cbiineded with 
the^^th and 6th ; and this mode, the counfelinfers, is proper on- thac 
rule of interpretation, founded upon the connexion ofthedifcburfe. 
Where articles of claufes itelate to the fame fubjeft,' they itrnft ancf 
ought to be conftroed together j their operation fhould' be co»(ift« 
^ti and t'beif cohftru6lion governed by the fante principle : but the 
4th articfe is a ipecyal proviiion for debts,- ha^ a finglc afpe<flj sfnd 
ftaqds fimply by itfelf/ The 5th and 6th articles haVe q'uite diife^ 
rent objeds,- as wijl be feeh by looking into themv It is faidthat 
the v^ofds, ^'provide fof the reftoration o(?\{eJiatei\ttghts and pr^m 
periiesy" admit the right' ofcoiififcation and include debts.' This cx*^ 
preffion occurs four times in the 5th article : the Jatb affixes i preiii 
cife meaning to theie terms, viz, *'Congrefs Hyallalfo earneftljr 
recommend that the efiatesy rights dfid properties Q^S^chXzSt mehtlonw 
ed perfdhs fhallhe reftored tS them; they refunding to any perfoft- 
who may be now in poffellfoh, the bona fide price, when any hal 
been given, which fuch peVfons may htiVe paid oit purcbmfiHg ^jciw c£ 
iht {'did Inndsy rights or properties iince the con-fifcation.*^ Thusthfc' . 
^ftates, right? or properties here meant were -clearly fttch as contd* 
have been fold by the public, and polfei^ed by fome iMividuals at 
the peace, for which he might have paid valuable cohfideration.- No 
man will furely pretend to fay, that this coiild be thexafe of a debt 
tfnder the laws of this ftatc, or any of the United States. It is 
plain that this whole article contemplated the lands;^ flaves and 
6ther property which had been fold by thecommiffionen : the debts- 
had been already fully provided for in the preceding article. 

It is fiiid there isno diiFerence })etween debts and other proper- 
ty. There are many important diffcrcnccsy befides ihe ftrlking one 
*ftated in the treaty, the debts were at tempted' to be collcfted by 
'the public* the lands were fold to iiidi/iduals for. valuable c^nfidcr* 
2tion,.thcy had probably pa^ed thron^h various hands, and become 
the fubjecl of improvements, and of courfc of attachments ; juftice 
as well as policy, forbid that ruchprop2rty (hould ever be returns 
cd : it was faid thtic thii rropcrty was* of trifling val'oe <Jonvpaped 
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"MA At debts. This isagfeat miftake, the UnJs alone in tlii^f^ 

#ere equal in valoe to ten times the amouAC ol' debts iue za Brltil 

. Ibbje^, and this property congrefs had clearlf no power to difpoi 

. €f| the fovercignty ef the ibii being vefted excluiively^ in the id 

. pe^Te ftates/ . , . ^ 

It is aifo faid» that ^is article makes three defcrlptiotis of oca, 
with diflferent rights/ That the (daintiffs are in the third, sadaoi 
ttnfaTOuredclafs, tha^ (he court are bound to regard a difWcvi' 
. made by the treaty itfelf. This conclujon is the mod itrained aolLia. 
corre^ that has been made on the part of the defendant* Ic isil 
recommended, that they ihall provide for the reftitutioa of all r. ' 
tates> belonging to teal Britifh fubjeds ; 2d. for the refticatioo i 
the eilateS) of^r/a/a refidentm diflrids, in the pofieiiion oi' iits im. 
jefty's armsy and *mb9 ha-ve not home arms againft the United Staten 

5. And that perlons of any other defcription (hall harre free iw 
berty, Stc^ , . , .• • 

.The firft defcriptioa plainly includes all perfons bo^ hi Aea//e. 
tiance of the kbg of Great-Britain, and who had not abjured tb^ 
fame,' and taken die oath of allegiance to the ftates. 

As to the fecond clafs : it was known tliat the enemy's principai 
polls commanded confidei^ble diilridb of country, beyond the inw 
mediate woiks of th^ place/ as at Charlefton and New. York: tW 
in thefe, numbers of inofifenfivd citizens were fuddenly invoked in 
Aeir country's misfortunes, without the means of efcape or remoTaJ : 
ifaat many were chained to the fpot/by the claims o£ sChelpIcfs ot 
/uffering familyywho depended upon them for fuftQnance.'Tbey bjid 
-not home arms, and only yielded a paffive fubmiflion to ttb^ cbaoce 
jof war 9 iPtafon appeared to impute no crime to, people of itaiM- 
<ription, and they certainly merited fome confiderationy andin the 
treaty are placed on a footing with real Britifh* fubjed^.' A certam 
delicacy febm» to have dieted fhe terms ufed in defcribing the 
third clafs, "pcrfons.ofany other defcription.'' This, without u- 
iing, mortifying or didinguiihable' terms,- included the fugitive fronr 
juflice,- and the blood.ftained traitor, or in othef words, the citizen 
who had borne arms againfl the United States, in contjradilllDdioa 
ta the citizens of the 2d clais who had not.- The plamtlffs never 
were citizens of the United States, no crime attached upon thcmi 
they were bom in the allegiance of the king of Great-Britain, and 
when called upon by the kws of the ftate to make their clcdioo, 
they foleomly retufed to abjure rtie lamci thus they w^k, and con- 
tinued to be real. Britifh fubjeds, and are plainly nei^r includeii 
in the zd, nor ^d ciaiTes of the 5 th article. 

The 6th article is a common and neceflary Mpolat'ion of recipro* 
cal amnefty, and predicated upon the fpirit and policy of concilii- 
tion, and the juftice of fhielding individuals from fuits and profecu- 
tions, for the common violence of the war. Such a ftipulationwa 
proper and neceffary, whether the treaty flood with-or without the 
4(h aiticle/ and has indeed no conne^on with it. 
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L ^i witi nd\^ {^/ocie61 tdcohfi^rtho zd^ jdy and 4tti phas» as 

Sanding upon the adis of AfTembly. 

4 , The fecohd plea is ^irounded on the adi of November ' 777f 0&« 1 7* 
dbd th^' twd' ffrft fictions of the a6t of Oddber 1 779^ alledging- that 
fiheieby th^ abovd debt was confifcated and fii^y forfeited to the 
^Aate/ that therefore/ 8^j y v 

It has becfn already obfcfvcd, ttat the aft of November 1777^ 
LiT^ 4bes not oontexnjplatie the cafe of the plauitiffs. << All.perfona 
who had removed th^nielvesy or had oeien remoyedundef tlie coin* 
^ulibfy^aathority of the laws, dr who had removed to avcndtadcing 
the oati of allegi^oe/' are exprefsly excepted'^ and are ckaiAy out 
of the pcETview of thie adly . . 

The p<!iople' of the abore defcriptioK had been folehml^' called 
^Apon Ip mafec their election. That eled^ion was irrevocable, they 
.were obliged (o depart/ and it was made death oy the iixM law ta 
return^ While this law remained unrepcialed. If they returned, they 
ibrfeited their lives andfor tunes > aYid fuppo£ng. the other adl to com-f 
prife thcm^ if they remained in foreign partsy fhey forfeited thcii* 
j^ftatcs. To avoid thi« m)ufticc and abfurdity, thrprovifo of the 4th» 
fcdion excludes theim pofitively from the purview and operation oT 

This^cOriftruftion mull govern the operation of the a6t of 0£tober 
'779"-' Tbc claufes relied upon in this plea, are exprefslj^ gromided 
apoi> thi^ afl*. '^his is clearly fiiewn by the pj^amble. iThe plain- 
ttfFs, with ani|mberofothe1rs, are named in the fecond fcdlibti, o^ 
(hat a^ as haying incurred the penalties of the ad of *777, the 
kft wa&notoriouily otherwifc,and foitftandsupon* the pleadings, 
and the only rational conil ruction that can be put upon this part of 
the adl, as it regards, the^ plaintiffs/ is the one I have already fub. 
mitted' to the, court, in the argument on the firft plea : <tf which I 
beg leave to avail myfcif y ovAj mentioning that the eonclufioni 
wer^, that the aCl could not comprehend this debt. 

lliat the legiflature.had rendered a compliance with the a^of ^o« 
vember impoffible.' 

That this ad could only operate as an office fownd, with refpedl 
to the )ands unfold. 

And that where tlic words ''debts or monies" occurred^. they muft 
be applied to the cafe of others. 

It is only neceifary to repeatV what has already been ]^r6ved ii^ 
the argument ; viz. that it could not mean the money owing to them, 
bccaufe it required them to fell ^vi'^ depart. 

it could not proceed oii their adherence to tbe old government ; 
becaufe they had made it high treafon to return to the newcominu- 

All compliance with the act of November 1777, was rendered 
impoi&ble : their real eftatcs unfold, were already forfeited or con., 
iifcated : nothing more was neceflary, except directing, a fale, and 
+Ptfyr34i. *3, 1779, 2, 379, 
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this was or<lcre<iin tliis act of October 1779. T^His coiilb 
gives it operation with regard to them, and the only cw 
and legal operation it can have, where the words y ^ rooski 
debts" occur in this act, it muft be fuppofed to ^t^^ly . to& 
-the others named in the act, who were in a diffcte«r ^tvoj^ 
whom there were manyy and this fatisfies the act witliout 
tcncy or abfurdity. 

Again, to have required of thefe people to have, colle( 
debts, woidd have beftn demanding of fheiti to perform ^ 
laws had rendered impoilible. The courts of jufticc were fhut 
pended from 1775, until ^fovember 1777, and the frrft act t 
tablilhed theitfexcluded the plaintiffs from the benefit €>fibe 
cive authority of the laws. Ihus there were no courts at the ti 
thcfir departure, and none afterwards in which they could 
On what grounds will it then he arguedy that thefe pjcople wefi 
collect their debts before their departure,' or how will it be ^ 
that their agents could effect it afteruards ? 

The I4thfection:of the fame act*, intending to provide fer t! 
tafc 6f the plaintiff?, fhcws clearly that they were not incIoW^ 
the former part, 

III. Thd third plea 6f the defendant refls 6h the i4thfectionrfi 
fame law j averring that the plaintififs refufed to talre theoaf&ofi 
legiance, aind wtre compelled to leave the ftate by virtue of tbcaJ 
of 1777, and tliat they had not appointed any lawful zgcDts to 
ceive and give difcharges for debts, that therefore, fire. 

{Thefea'ton alluded to 'was redd.] The provifoes of tk expuflKw' 
laws of 1777/ are thc^xprefs ground of this fedion, aiji l\ft^tdnij 
tie affigns two caufes of confifcatioii, ** failure to fell then waVn- 
tates, and the omiffion to appoint attornies or'agehts to ftcciycarf ' 
give difcharges for d^bts," * j 

The firfl reafon is perfeftly cbnliftent with *he provifoes in boft'il 
©f the afts of Aifembly . The other is evidently founddi cHimiftake,^ 
The a<fl gives t*hcm leave to appoin6an attorney to feYl andfifj^fe^ 
of their eilates ; but not a word i^ faid about " receiving andgi''^ 
ing difcharges for debts." The objedl of appointing thofe aftoiflifeSi; 
and their duty are alfeady pointed ouc by the final part of thedaift/ 
viz, ^^And if any realeftate," remains, &c. ^ 

Tha enading part of this claufe even detachedly con/idered, «?•' 
On its own letter, admits of noothercbnftruftion. fft. 'Theh'J, 
not ibfia fide fold for valuable confideration aSuaUj fatd.^ W 
part of the claufe has received a' fixed c©nftru6lion in our coom, 'd * 
the fuits of iV. Lmgy conimilTioner, againft Hilly in Halifax foperi-i 
Or court. The counfel for the ftate relied upon this part of theafl; I 
it being in evidence that /////gave a bond to M'Clellanj for tbei 
fconfideratioli money, which was unpaid- before M*C/etIan'sitfi:-\\ 
ture, who was the original owner, and one of the peffons named iff 
the confifcat4on ad of 1779 : the court faid the aft would not ^^a^- 
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1^ foch a conftruftion ; that Ae bond was a paym^t, anJ that ij 
ps not ncccflkry tKe money ftiould be paid upon the bond 5 it thcrc^ 
ire follows if it w^$ not necefTary- to pay, *i.t was npt neceffary to- 

.:This might give a r^lc, of conftrudicm for tlic femainmg part o£ 
ae cjiaufe, wefe it aeceflary . But. this part of thciaw, h:ib fuch a' 
pinted and exprefs jreferencc to the ^fts of i\irembly of Apnl and 
flovenaber 177^1* that it mjift Apceffajrily be expounded and ccn- 
Qpuled by .them ; the woids are, * that all debts, not yet collected 
and appropriated according to the diredions of the faid a\^ls fhall 
be cQhfifcated ;' then limit the operation to the . fequifitions of 
iiofe preceding ^fts, and it follows, ^f if thofe ads required debt^, 
to be colleAed, and they were not cojleded, then were they con-' 
^fi/cated; if the monies were to be particula/rly appropriated, and 
' Uicy were not fo appropriated, then was the moiicy confifcatcd/ . 
Whcrcvci the party contravened the diredion of the aft he incurred . 
tonfifcation, but not othc r wife ; the aftst will fpcal^. for thcm- 
felves. (^Ilerf the a^s nvere read.) 

The honour of this country is g^reatly indebted to. that corrcft 
uid enlightened mind that drafted the firft confifcatiori law;s, and", 
fopned them fo perfeftly upon the principles of natural juftice, that^ 
iheir influence was felt through the whole fyficm afterwards, whatZ 
jtrcr Ihape or form thefe laws aflumed ; fo that even ii^ the prcfent 
(G^, where it was plainly attempted, the arm of cofjfifcation feems 
pohave been palfied, when it attempted to violate property coi;^-. 
^d to the faith of pur government. 

it ha^ been (hewn in the argument on the firft plea,. that the prin- 
jcipal could not colled becaufe thete were np courts tp inforcc pay^ 
inent, aad it becomes neceflary to pbferve more pa,rticv^larly herc^j 
that by the 101 ft § of the court law> the fame ad wh^ch opened th$ 
fourts, excluded the plaiatifFs from the benefit of it :{ thi^s the col-. 
Jedion 'became impollibtc. The ftate (hut the courts againft the a. 
QBtft alfQ of thefe 'people, declaring they (hould not, have the bene- 
tofthel^ws to inforce payment, fhall fhe then be znade to fay, 
' you ihall forfeit thefe debts, becaufe you did not coUcd them?" 
This wpul^ be imputing a degree of abfurdity and injuftice to the 
'^giflatvire that p^Hnot be admitted. 

I take it tobe the fame thing to refufe thenp the affiftance of th^ ^ 
laws; and to fay thpy (hould not colled. ^Vhen the law requires a. 
jiy thing to be done, it fuppofes all t)ie ordinary means in tie pow,^^ 
Itt of tlf^ party> apd particularly that its own a(riftance is not ;o be 
.refufed, ' 

'\ If the Icgiflature intended tly.t their agents Aould colled, th^y.. 
|would certfdoly have fo cxpreflTed it in the fame claujCp which they 
Enforced the fale:of laqds, where if it had been, the intention of 
(the legiflature, it would certainly have appeared; jthe law and u-^ 
jfagc of nations preferved. the obligations of theiy cpntrads, altho' 
'*h im> 2* *86, t, 1 777; 6, 3«4, +x, 1777, 3, ZS4. XP^ 3 } ^• 
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thty fufpcnded fait and coilecrion ; the merchants vcrc not top 

fume any thing cpi^trary to the iffage of nations^ where in a c 

like this it wa9 not otherwife declared* | 

llie plain im{>ort of this claufe| \p thU^ their attorn^ jsu^m 

pofe and fell their jcjji.atei, but there is no attorney to collccr^^ 

od>t8, nor jcan it be implied fr«^ any part of the act. -wl^tm, 

xeafon militates ae^lbil it. ^ 

' The law^ of nations fufpcpded the right of fult. 

The act of April could not require it^ becaufe at that time 

were no means of collection. ' 

The act of Noven^ber coijld pot require it^ for the fame fef&oai 
pended that right by law. * . • 

Collection of debts is no^ an act of mere volition : thne and 
are both neceQary^ It is plain that debts were not contemplat 
that they were not within the purview of this law, therefore, < 
of the operation of the f 4th § in queftion, which is plainly boffom- 
/ed upon the afts of 1 777, by which it is exprefsly directed and con-] 
trpUed. *f * . . - . , 

IV. The 4th plea is in fubfta^ce the (ame with the fccond, tfcongi 
in a different form* The arguments fubmitted upon that will theiefoit 
apply to this plea^ and 1 Jh^ll not trouble the court with a repcOr 
tidnofthem, 

id. POINT. 

^ ■• If however, thefe pleas are fuftainableby the act of ABemblr, it 
remains to be confidercd, whether thofe matters pleaded ia bar, a/tf 
not among the impediments removed by the treaty of peace. 

Much has already teen faid on the import of the 4th aitkVt rf 
the treaty, the precifionofthe terms in which it is couched, and 
the latitude q£ their operation^ and it is only neccffary to raxton 
their afpect, to (hew that they Jnclude the matters ftated in tbc i^^ 
3d, and 4th pleas oiF the defendant. i 

This treaty, which all agree, was binding before in a wot^ 
fenfe, is now' to be executed by the vigour of its own amhority, i 
and being the fupreme law of tjie land, all laws that coottavcne^ 
treaty are thereby repealed. 

A mere repeal of the confifcatlon laws woi^ld have akecedtk S- ■ 
tuation of the debtor and original creditor very little, and nruift havt ' 
fallen greatly fhort of the purpofes of juftice, and the cbje^ oftlic 
treaty, thus it became neceflary to go farther and remove ^* ail ifl^ 
pediments to the recovery of the debts^*? 

If this expreflion (hould be limitted to impediments created by 
laws exifting at the peace, it would follow^ that in all inftaficw ; 
where there was a bare legiflative ad of confilcati^ anattendedby 1 
colleftion, paynjcntor difcharge^ that t]\t impediment of confifo?] 
tion being removed, the debtor and oviginal creditor were agaij 
fnjfafu quo. This is exprefsly conformable to the doftrine laid do^ 
py Bjnk* 2 J* p. liif ii c* ^, ff If the prince really exaifts fiwo 
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f&& Ibbjeftt v/tatt they owed %o<iKw enemieft ; if he (hall have exa^ 
1^ it, it is rigiitfolljr paid* If he fllali not have exa^ed it, 
%eacc being made, ths former righi: e^ the creditor rfivrp^s," Thus/ 
J^ccqrdinjB; to this celebrated jiurift, in all cafts w^jie the money wa$ , 
pot a>Ruaily paid> the (Original right ^f the c;nrfitox «woold be revi- 
.^ed> had the treaty contained no iUipulatipn Xo that effi^. 

If this expreffion emb races all impediments created di^rine the wai^ 
^heii every exifting ©yftaclc, every lawful iioipfdinient, enabled as 
ereatcd by the individual ilates. or the United States, are fwept ar 
■way . The impediment created by payment to the public commiilion^ 
^s was, in faif), the (xiy one that rendered fueh a ftipulatipn ab« 
/bi¥.tcly neceflary ; the acknowledged law of natioosy would have 
iieen competent to give relief to the creditor, againft the cafe made 
\hy tilt defendant, in the 2d, 3d, and 4.th pleas. 

Again, if in cafes of payment and difcharz^, this iconftructiot^ 
ihould be held to operate a facrifice of individual rights, and thi^ 
ilhould be confidered as an objection in that pafe^ ija fueh difficulty- 
[occurs here : the fovereigii power might rightfully relinquilh it;s Own 
daiqss to tb;: ikbt* It appears to me that no queflion can be made^ 
i)Ht fiat the treaty does away all impediments arifing from any laW 
tfaea exiiling, to the prejudice of the creditor's right. This is no 
oprelthan a dipulation on the part of the.ftates, that they woul4 
I? 'nqulilh all claims tp debts due before the war, to BritijUi credit§rsi^ 
1[liis, as I h^ve faid, they would rightfully do, if they could do a. 
j^^ thing.: they were competent at ieaft, to reftore what they ha4 
lakcB, and tQ ilipulate that no future law (houid be made to affe^i 
thftir recovery. 

It has been faidj, in the ar^ment on. the ift plea^ that the ternia 
ided in the treaty are clear, pfecifc and unequivocal ; comprehend^ 
ing every cafe in which juftice could be interefted. The mode oiex* 
preffion is the mod happy that could be conceived, by wbich a fe^ft 
Words ahfwer all the purpofe of as many fentencee in other cafes • 
If.it was a mere fequcftratioi^, then the fubjedl fequeftered is redo* 
red, if it was fuck an ad ofconfi^fcation^ as Slight be; faid to diveft 
the right of the creditor^ the public clainq^ is reanquiihed : the ori^ 
ginal right of the creditor is revived and cecogoiz^ed. Whatever 
the piiblic right or claim was^ or by whatever means It wa« acqui. 
ttd, it Ih^l be no bar to the creditor's recovery of the full value of 
ids debt : and thus, the creditor, w^th regard to, his debtor^ is pui 
jpcffeiftlym tbciituati on he was before the war-. , ' 

Having confidered the merits of thofe pleajS feTefally» there 
arc fome general views of this fubje£l, which, as they appertain ta 
ail the pleas I luve poilponed to this ftage oft^ argument, <viz, 
whether the afts of 1 777,and the compliaiice of the plaintiffs, ought 
BOt to Ve conlidefcd in the nature of a compa€k, and how iar the 
laie x)f North-Carolina was bound by the exiftiog law of nation); \ ^ 

pic propofitions of the legiilaturc, in the laws of 1777, aad ^ 
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■jcootttfacnt aOs of tJhe ptaintifij Ihoddbe coefidered as c^a'di 

Jcrfenm compaA, indiffolmhle bat b^ the axaTent'o^ both paAirs. J 

Tbe natural^ and even civil rights of perfons, on a feparatsoj 
diflblotion of the connnunity, are in Qsany xefpe^ts, di£Fexcntfiri 
ithofe of alien enemies^ as will be (hewn prefentl)r i theie rig&ts^ 
pear to have been corilidered and refpeded by the foverei|ary d 
(this country. 

The ;th and 6#h ^ of the a£ls of 1 777, contain the fUpdbiians 
,and terms of the ftate. They are ihortly thcfc : 

You may bccoijie a member ot the >^w community^ if yoo 4| 
folemnlyandpubliblyabjore jour allegiance to our former foveid^ 
snd'tsAie an eathof alkg'anje to'theHiewgovcrament. 
' if ybaeki^ to contioae under the old goyeriiment, you mufb k 
part within 60 days. 

Youihall hate liberty to fell and difppfe of your cflat|»9 wbil 
youftay. 

Yod may exportthe amount in produce. 

It is expend that you will honeftly pay your debts. 

You muft not export naval ftotes of provifions : xhsdy are cootrt- 
band. ' 

If todays ihouldbe too Ihort a time to ffll and iiifpofe of yoef 
eftates,' yckimay appoint attornies to (ell and difpoie of them, aC- 
Cer your departure. ' 

But if any re'al cflate remains unfold for more than three oKXiths 
after your departure, the fame (hall he forfeited to and (or the ofe 
tf the public; 

And if ever yon return, you (hall be adjudged guilty o£ utaSoa, 
• and (hall fufler accordingly. 

If you will neither take the oath, nor peaceably remove yourfcl^ 
in conformity with the a6l, the county couftlhall fend' you by force 
to the Weft-Indies, at your own expencc. 

The ele^ion of the party, under this adl, made it at the funeoio- 
nent, binding upon mmfelf and the ftate, in the nature of a fini 
folemn compact, irrevocable in its very nature, but by inutualcoD- 
fent ; decided and immutable in its confequences as tohim, andccN 
tainly reciprocally fo as to the ftate. ' ' 

Then by taking th^ oath, the ftate conferred the rights of cid- 
Ken(hip, and be fubj.e6ied himfelf to the obligations of a citizen; 0^ 
bligations he could not difpenfe with afterwards. 

if he once departed, hiis eleflion was made forever» for any thiog 
that appeared ; and it became death to return. 

In dus cafe, the ftate on her part, entered Into ieveral ftipulatioiisi 

Thofe that are exprefs J have already mentioned, th^re areothecs 
that arenece(rarily implied ; for example : 

It is expre(red that they fliall depar* in (ixty days, it is alfoiffl^ 
plied that they (hall not be made prifoners of war during their ftaj 
)or departure. ' 

It is e xpreded, that they may /export the amount of their rak| 



|£pit>ddce f this atfo invades' ah axexxiptiOn frdm feizure on tbe^igh 
'as, althoujgh not cxprcfled. 

Naval (lores and provifions are excepted ; thefe were therefore, to 
t eonfidered contraband ;* and it foUovifs from this exception/ that 
all other produce might be freely and lawfully exported." 

In like nBrnner/ in the claufes contemplating the property of the 
Merchant,' it is faid : if y^iit /ea/ efiaUi remain upfold for mora 
thanthre^ monthii^ it (hall be forfeited* .This cafe being ftated^ \% 
to be taken as a full expreiHon of the mind of both parties^ as to the 
extent of fbrfeitwre/ and it is' then clearly inferred that ail other 
property, and particularly their debts, remained ontppched, be- 
eaufe umnentioned/ Nobthercpnclufion coqld have been formed^ ana 
th^ muft Iiave made, their eledion, and departed under this im. 
pre^on/ tfiat theiif debts were confided to the proteATon and fajth 
of our government and laws.r and in this light it becomes binding 
ixA obligatory qd the public. . This is agreeable to Mr. falty*% 
maxi]ii> .a prom^fe/ fays he*, i« to be performed in that fcnfe^ in 
which the prpmifor apprehended, it was received by the promifeil 
at the time, fuchpfoipifc was made; , , _ 
, This adi ^as pafled after the declaration of inde^hdoicc, when 
Ihi^ ftatehad fi)lly affbmiad the faculties of a moral pcrfon or a body 
politix: ; when fhe was fully Capable of binding hcrielf 4nd her cifi- • 
%tr\% ; when (he had taken her place and rank among the nanons^of 
^e eatth ; when (he claimed thofe rights, which appertained to na- 
Hons 6offl others and became fubje^ to (imilar obligation^. Thefe eh*- 
gagements.requiiled no' particular diplomatit; ceremony ; they were 
^n imi«ediate a^ of the fupren^e authority it(<£lf,and n\u((. therefore 
be con£de.red as an explicit; and folemn , pa^ between thofe people^ 
and tne foyereignty of this country. A mutual compact in which 
thefe people having performed thefr part, by removing thcmfclvcsf 
out of ihe ftatcy the Icgillature pr theftatc could not retract its cori- 
fcnt, yr difcharge itfelf from the obligation (he had voluntary en^, 
tered inlipy without the* violation of every (entimient and principle of 
good^faith.' 

This ftatement receive»|;reat weight from an arf of the 'egjfla. 
tprc, of November 1777, inthe iqilt f oCrh" court law. This a^ 
dp£cribing thefe peopk, declares they fiiall not have the benefit of 
that law, but that all right of commencing and profccirting fuita. 
(hall be^.and arc \Yittf:\iyjfu/pended, andfhaH remcfinfyfpfnded \wA 
tje legidature (hajl naake further provifiop therein. To prohibit 
the recovery of a debt, prcfuppofes thecxiftence of a debt. The rights 
o(fthe creditor are here folemnly recognized, as well as thofe prmci- 
plcs and ufagcs of the law pf nations, I have fo often mentioned*' 
This fumi(hes aftrong and incontrovertible evidence of thcfcnfe ot 
legiflatiire at that time, of the nature and effeft o^ the compact with' 
thefe people. , . 

Again/ as tlhc legifl'ature, in (bating the terms <i>f their fcparativi * 
*Fage 95. 
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«n» w%9 fflenf on thefubje^ of their debts. The fair iJbiiSruftiflj 
they were to be coniidered under the protedUon ofthofc hws,t 
^re equaliy obligatory on both^ <t;/z. the law of natioos. & 
writers lay it down/as a pofitivc rule, of law, that the right of W 
ing fuit is only fafpehd^ddur'uig the war ^ Vatttly indeed, dbdi 
ft as a ufage intVbduced among nations, with the progrefs lit 
tention of commerce.*' We' may be indebted for tli^ obfe^aM 
^neral introdudtion of this rule among narionsf ^ to miMieni* 
mcrce, with many other blelBngs, attendant on improved focien< 
civilized life : but it has certainly a higher fatidhon is itscon^ 
ty to the eternal and immutable principles of* juftice. 

The moral ground ftated by VdUel^ is that ftrangtrt mj 
truft fweign fubjefts only from a firm perfuafion thaf the gcneftla 
torn would be prefervcd. How much ftrongeris the cafe of the pbi 
tolls ! The diflbltition of a government is nevertobepitefomcd;tk 
were members of the fame community ; their contra^ wcKbocfli 
cd on the (Irongeft grouhd of private and public confidence {»i« 
they parted, it was fairly and neceflrarily iii)|>Iied from tkftfflwc 
reparation, that their contrafts, indcpendant of tke lawoffliWtfi 
were to be held facred from all the confequences of the war. i 
fortior'ty they Were at leaft to'be left on the footfof the pitvaN 
ofage of chrilized nktibns^ at the time that the United Sftttsaloffl- 
ed their place among, thofc nations. 

According to Gr§t'tus%j the debts ofindividtialtfai«ii*f^f*J^ 

tA by war. Thcfc are not acquired by th^ right of war. T^"^. 

cblleftion or demand is only fufpcnded- Tliis do^rinc isalfo^^ 

oned by the opinion o^ Barheyrac\y whom Vattel tti^t^i^^^ 

felf of good authority. Thefe writers confider wai* in thilwP*? 

of the treaty, as a mere temporary Impediment, ^hich being ^®^' 

ed,' the debts retain their full force aijd obligation. Thifvas^^ 

but doubt, the-idea of the parties ; it cbrrefpdhded witfithcM*^? 

things at the time, and the conduft of the'lcgiflatuie, at tbatF"' 

Od, appe^i^ to havfc been expitfsl}'' predicated upon the ackno'^j' 

. ed law of nations. When the firit ad paffed, there were nocoi^ 

in which tliefe debts could be demanded. When the A^/r^P**'^ 

courts were erefted, bur the fame act exprfcfsly ^'^^^'^\aj^ 

plaintiffs from the benefit of thofe courts ; veiy juftly and doBbtw* 

on the ptrinciples above ftated from Gr©/#»i. . ^ 

In addition to thefc, I beg leave to add one more ^^"^^^'^^-^ 

of fo much celebrity as thofe I have alrfeady quoted, ^"fy^^ 

is not fo ancisiit. This authority is the opinion of Chancellor w? J 

in the fuit, Page*$ ex* rs.^gzxaSi Pendleton and others, f^f^ 

it may want the ruft of time, it acquires addirional i/^cight rroffl^ 

ing given in a cafe arifing out of the fame war, and ondcr cifc 

ftartces nearly fimilarto the cafe at the bar. yj,- 

This great m^n, fo celebrated for his learning and judgrt^J^ 
fi^ j; c. J, J 77, ^Ld. Raym. %%z. J*, y. r. 20* U^*^r - 
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f dWf ini decided' dc^the^; tftat*^ ri^ts or laws o(^ war aM 
jfeae^ now eftabltihedamen^naiifxis^ mttt as vigQfoiH between ther 
United States and Gifeat.Britain^ after the declaration of indepenJ 
Afsiaat^ ait tbey coiiki be between natrons who had sever been d^)end«» 
am upNwi each othcfr v tliat upon their beeoming diftiu^polifk bodies^ 
the ]*igbt$ and laws of natioiis immediately attached upon them. hkJ 
deed it would be difficult to ihew^ any reafon, why a community whc^' 
cbiimi^d t^he rights of nations from all others, boih for herfelf and' 
l^r etthcens^ ihbiild hoki herfelf difcharged oJF«// ohfsgatims to thcav 
wid l^elr fubja:t8. Mr. H^ythf has eoiifidered the Waf as a temporary 
smp^diaient, in the fame light that Grotmssstd Barbejrac haTedone ^ 
ms naeitly fufpendiog th.€ fonnfic a&rtion of the rights of aUltn ene.: 
^esV 

■ It ftould alfo be rememberedi that the late war between Greats 
Britain and Atnei^ca, muft.be considered as a civil war; Thefe warr 
ori^hating in different caufes, with particular objtf^s^ have' beeti 
toij&clered by all writeifsy in a light widely different from th6fe u. . 
fcaHy ilenOminated fol^mn warsv^ 

This pofition drawsTeveral ixnp^wrtant confequcnccs after it. Tte 

revolt of America, however laudable in the attettspt, and glorious 

in th« event, was a rifmg of a certain portion of the people^ ajgaiaft 

4e eftabliflied fupreme' authority of the nation*:' thus every revolt fup-- 

^f^sr a fupcrior during the revolts The political counectiba is ftilt 

tappbied to exift, it wpuW be, a folcciun to fay that' -the inferior 

ii^^pQg' p.9 wer could ^ake laws to bindl tiie fupe rior. Again, du- 

nng a revolt, all power is, df^coiirfc, a'iTumedor rffurpcd. This u^.; 

^rpation or affumptioii <5an never conftitutc a right ; hence, it is: 

efcary tfiat uhtil the treaty of peace, the American'ftatcs could not 

righrful}y kgiflate for themfelvesj much lefs for the Britifh empire^ • 

and this was the reafoh tliat the firft article of the treaty, acknow^ 

ledgiogthe fovereignty aiid inde|)en4enee of tlic United States, and' 

expre'fsly relinquifhing. all claim to the'govemment and territorial 

^ghts df the fame, bccatne 3«i object dfvaft importance tcr America. 

Laftly> it is a prejudice, too cctfnmon with us^ to connect the . 
rfepajftuirc 6i thefe people in 1 7 7 7i who only .exercifbd their natUn 
ral rights,' with the fubfcqueht conduct of thofe wlio Became citi- 
2cns^< andafterwards.bafely deferted us in tHe gloomy periods of 
tte war : tut no two cafes caii be more widely different. 

Afl^writers, on the fubjeft of government*, agree that a nation 

liijay ch^ge its conftitutiop,- by a majority of votes, wficnever there 

fenothing- in that<:liange contrary to the fundamental principles of the. 

Original act of civil afiociatioh ; and in this cafe, all are boimd to con- 

fixrm^ to .the refolution of the majority . But when the queftion is to quir 

, oieform of government,, and ad^pt another* fundamentally different, a$^ 

f forij^ncej to change that (^ monarchy for a republic, although thc- 

mRJority may righlfully efSsct the change as to themfelves, the mi<« 

^Olit^j 4iii(e 'H^et no obligation to fubmit to the new govenuoent^ 

'. . • ' t^W¥k *• *• ^•' h iih: . . , . - 
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but Aav tttttt with their proiptTty and effects. Thefe diftiocti 
are founded on the broad bafis of the rights of man^ and the gn 
policy of public peace and fafcty. 

Thus ftcod the rights of my clients^ had no compact, no ma 
ever exited. But in addition to the act <if the legiilaturey ididt 
h'^ve ftaied to the cooi't, it muft alfo be noticed tha^ cfaerioi/ fe 
p:iiation of Great. Britain, and the United States, into vwoUSnci 
a»d iri'lependant nations, was bjr mutasd agreement, HThe bak or 
rather preliminary of this national compact, was the dechrtu 
Ci iDdcpcr.dencc r the confummation was the treaty of peace. Tfe! 
ii:kcn together and not fcparately form the real act 6£" leparatia: 
st^A in conft ruction by a fettled rule of law, are to be con£deied » 
|k,ether. In the one, the great national rights are aflcrted, andccd 
ed and acknowledged in the dtherV Here alfo the fi^ts of rbedd. 
7.ens and I'ubjedts of the two nations are recognized and confi-nndf; 
Viewing this compa6t as a law, it h only declaratory, or in s&itbj 
ar.ce of the law of nations and the univerfai principles of natnrai 
jullice. Viewing it as a convention^ it ir adding the Mrarranty d 
th^ United States, to the legal* claim&of my clients. 



SiTGRtA^'Es, J* This is Jin adlioH'bf debt, brought by rhe'plaui- 
ti0G, to fecover'of tbe defendant, on an obligation made in the veai 
1 776. The defendant' has pleaded fbuf fev^ral pleas* in 6aj> wiidr 
aire'now for the dccifion of the coArt by demni^rer. , 

I (hali confider of the cafe, as' it appear^ by Ait J!r/f fiai\ wSc!^ 
places the defendant, on the moft advantageous ground : a* i ^^'\ 
fiou on that will probably govern all the cafes arifilig dilt of iW j 
fubfeqvicnt pleas. . . , . , , 

' The cafe as it appears by the firllplea, is as' follows :' tfc'pla»- 
tiffs wer€ merchants, refidents of North Carolina, before andatth<f 
time of thd d<iclaration of indepcndendii. By an aft of the'kgifla-; 
ture of North-Carolina> pafTed in April 17775" it was ambng other 
things cn.i*it;t:d, ^^ that all perfonfe, bein;g; liibjects of thik Itatc, an<f 
^^novv living therein, or who fhali hereafter Come tb liVc thticin, 
^who have traded immediately to Great- Britaih or Iridand, within 
" ten years laft' paft, in their own light, 01^ acted as* fector^, ftorc- 
^^ keeferli Or agents here, or in ahy ofth^' United States' of Atncri- 
'^ ca, for merchants i^efiding in Great* Britain or Ifeland, Ih'all take 
•^ an oath of nbjuration aihd allegiance, or depart out of the' ftatc." 
By the fame act, fuch'perfohs were permitted to fell theireftarcs, to' 
export the amount thereof in produce, and to anoint attorhies to 
fell and' difpofc of their eftates for their ufe and benefit. The plain- ' 
tifis, falling within the defcription of perfons contemplated by' this' 
act, and^refufmgto take the oadi, departed the ftatc : thd debt 
which is the fubjcct of the prefeht fuit then exifting*. By- fobfc- 
quent acts of the Ifcgiflatiite, all the eftafes, . fights, properties and' 
debts of certain perfons, among Which the {Plaintiffs arc fpcci^y 
ftamedj are declared to-be. confifcated: «id the" debts due tcrfncb 






lieHTom 'Atf directed to )i0/f^4 to ^rtain commfflooen, to be ape- 

4^tnt^d by thlc cpunty cc^ts for that pmpofe, ,hy jtll p^rfons wirf^- 

5n the ftatp, owing the faine> under pain of^iipprifQnaaent.: which 

^wfrncnt it is declared ihall forever indemnify and acquit thjc perl 

Toos pay ing the fame> their iieir^^ &c. againft any futyjrc cls^ni for 

jthe znooey mentioned in thp receipt* o/ difcharg^s.of fu:.. coipmif-t 

itoiieirs> In obedience to thoTe act^, the defendant paid the debt ip 

'i^oeftion^ io the commiflippers authoriz,ed tp receive it, p.nu felici 

. on that payment as legal/ and a full and fufficient difcharge. The 

^laintlffsj admitting the fact of paymc^t^ rely on the conft.ructioa 

•of the treaty of peace ; the law of thp ftate .declaring that treaty to 

•be part of the law of the land 4 ^nd the conftitution of the United 

States. The cbunfel for the piaintilFs, in iiipport qf their clalfn^ 

has in the courfe of hi? argument, pnefented to nhp view, a doubt 

whether the debt -^n the prefent queftion has beep confifcated in ji 

ilrictly legal ferife, by any of ,thc acts called <onfifi(^tion aHs ? anA 

lias urged that doubt ftrenuoufly, spid with much force of argument : 

contemplating them as a body of peqal law, and of courfc fubject 

to the legal rules of .conflruction in fuch cafes* The obfervations 

on that point would merit nuich attention ; t>ut I deem it not abfo- 

lately neceffary to invefHgate that queftion, ia forming an opinion 

up<xi the prefent cafe: and (hallconfine my obiefvations folety to 

the law and the facts, as they arife out of the pleadings, in the firft 

plea of the defendant, i^hich adnuts alone qf this que^ion, 'v't%. 

Are the plaintiffs barred of a i^ecavery \ ' 

It' would aippear quite unneceflary, tp enquire wjiether congreft, 

under whofe 'authoji£y the treaty was negociated, was veftcd by 

the flates with* a power competent tp enter in.tp fuch a contract, 

had not part of the arguments of the defendant's cou^fel feemed to 

Squire it. No one wilt doubt, if they had the power, the treaty 

confequentiy became obligatory pa the people pf the United Spates, 

when made and duly ratified. 

' Whatever agreement the ftat^s may ha.ve ci\tered into, at the 
declaration of independence, and to what purppfes and extent that 
agreement may or may not have bound them, as a confederated bo- 
\ dy ; it is clear that at a f^hfequent period, and previous to die ne- 
gociation of this treaty, they, by their delegates m congrefs, form- 
ed and entered /nto^ fol^mn co^npact, by which they plight and en- 
gage the faith of their conftituents, to abid? by the determination 
of the United States in congrefs aflembled, on all ^ueft'ions which by 
the confederation, are iubmitted to them ; and that the ajticlcj 
^hereof, fliall be in'v'tolably obfeyvcd by the ftates. Among many 
other portions of fovcreig^iyty which the ftajcs thought proper to dc- 
pofit in that confederated head, W4^ ibi^foh and exdufiye ri^t and 
'power of determining on peace and tvar, (except in certain cafes 
{pecially enumerated) of fending and receiving ambaifadors, enter- 
ing into treaties and alliances. No words can be n|iore. comprehen,. 
kyt ox cxpiefs, lelative to the point in q^efticm : nor is there q^ 
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ftnAmmj vand^ laStnom hiifAi. Ainattin^fot m 
^mft fidoe what has beeQ cantcaded, due the nmifters, who i 
fooMtod dK ticatr, exceeded die powers granted tlimiy cenai 
the ratifieidon of that inftmaeoCs by otM^rtfs ooafiroMcd and Joj 
isoed all tliat had been door hf thcin ; ana if it coold be fuppeS 
as has been iaid^ that congrcft^ in the ratification of it, cmxde 
the powen veiled in them by the flate., the a&of AUroabliifiij 
|bte^ paflbd in 1787, mcd have extingaifhcd ev^ry fdn^^ 
do«bt> a$ to itt vaiiditr and obligator.: tbrce on their cjtiab| 
. That aA is a perfed rccqgaitioa ofthe ^FhoUt tieaty, deciarBsin^ 
be part of the law ofthe bad, and dire^s the Jodges to decide* 
cordingly. Theiaft Qentiaani ad 1911ft (ofcly be fafficient to(^ 
fy the aun4 of the saoft fcnipaiow apd fcqptical. For mjrfeif, Id 
Bot hefitate to declaie, that it adds nothing to ikt vaiiditf ork 
gality ofthe tieatr ; that iu ratification by coaj^ieft vra$ alone fob 
Scieat, and that the act of Affismbty at t$e ftate wa^ fuperfluoQi^ 
^ llie coanfel for the drfendaathas contended that, by the opcrt* 
tioo ofthe acts of confifcation, ^nd the payment into the tieafoiyi 
the ]rfaintiifs were wholly divefted of their right ; and the famt, it 
Cxifting at all, was veft^ in the ftate. This forms a maierul'pait 
^his defence, and if it had been dearly evinced, that the ri^tof 
the plamtiS was wholly extingnilhed, by the (^ration of the coiu 
Afcation acts, and coold not po£bly be revived or reftpjred, byao^ 
fuUeqneot act of the ftate, or the nation, it woald fpUQwt/couri'e, I 
that they cocid have no demand againft the defendant. la f^ppori 
of this argument, it is faid, 4. Ba^^f $37, that all acts ioofc uadcr 
aftatnte while in force, are good notwithftanding a fobfeqoent tt« 
peal. I am ready to admit the principle in its failed extent, in ibfi 
«xpofition of a ftatute or municipal law of any particular ftate. U 
is confonant with reafon, and is juftifiedby the neodfityof thecafe; 
ft prevents mnch confofton and embarraflment and infur^s a read/ 
fnbmiffion to the laws, by a confidence in tfcc fecurity impliedly pto» 
mifed to fnch obedience. * If the treaty was now to. be confidercd ai 
anaflt <^the ftare, and emanating from the fame aathority oaly 
that produced the aQs of confifcatioD, this reafooing might be io* 
lid. Bat that inftrament cannot be fabje^i to the ordinary roiei 
pf conftrudlioQ, which governin the expofition offtatntes of aptf- 
ticular ftate. Tbefe have for th^ir objea, the K^ulatioa ofth? 
Rights of adiftindcommanity orfociety only, whole intercfta be- 
ing fimilar, are equally a^^^ by an uniform regolattoa of their 
rights ; who arc ilik(? united by the alf^giance due to^ and protcc* 
lion from, the fame government ; that is a compaAformed between 
two feparate and diftind nations, relative to certain fpccified fob- 
jefts which involve inte'refts of their refpedtive citizens or peoplti 
imavoidably clafhing with each other. * 

'^^c one is an ad of a ftate, bat a component part of th<? iiatioo» 
providing for the benefit of its own citizens. The other a comp9& 
W^ y^^o!«^ nation (of vrhich that pite is bat apart) wi;b fivthei 
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"nation, which mnft neceffarily controa! all a(^s iffuing from the mferiot 

siuthority which might contravene it. This is evinced by that plain 

and ftrong exprelfion in the conftitution of the United States, which 

declares, "that all treaties made, or which ihall be made, under the 

* authority^of the United States, Ihall be the fupremc law of the 
' * land, and the Judges in every ftate fhall be bound thereby, any 

* thing in the conftitution or laws of any ftate, to the contrary not- 

* vr ithftanding." Taking it for granted then, that the treaty is 
not to be governed, when in oppofition to particular laws, by the 
xlgid rules of the common law ; nor to be reftrained in its operation, 
\>y any ftatute of any particular ftate, but that "it ought to be in- 
"** tcrpretcd in fuch manner as that it may have its effeft, and not be 
,'* found vain and illufive,** I will proceed to confider of the opera- 
tion of the 4th article. 

Art. 4th. " It is agreed that creditors oxattherfide (hall meet with 
^ no Itnvful impediment to the recwery of the full value \nfterling 
• money of all bona fide debts heretofore contra fled." 

This article appears to me fo clear, prccife and definite, that 
one would beatfome lofs to fcleft other words to render it more 
lb. But it has beea contended by the defendant's <ounferthat, by 
a true conftruftion of this article, it will appear much lefs general 
than the expreffions would warrant ; that it is a provifion for real 
J5riti(h fubjefts only, that is, perfons refidentin Grea(t- Britain at 
the commencement of the war ; a term ufed in contradiftindion to 
many other defcriptions of people, who in the courfe of the war, 
took part with that nation, and that tliis conftniftion is juftified 
by rhe tttm fierlmg money. In order to fupport this expofition, 
a reference has been had to the 5th and 6th articles. 

The 4th art. contains the only ftipulation with refpcA to debts. 
In the whole inftrumeut it is mutual and general in its expreffion ; 
not fimirted or reftrained by any particular words, to any defcrip. 
tion of perfons, as is evident in the 5th art. If that had been in 
the contemplation of the parties, they could not have overlooked the 
neceffity for thefc diftin^ons ; nor arc we at liberty to prefume it, 
in the next article, the diftin£lion is made with great accuracy, 
with regard to thofe who may endeavour to procure a reftitution pF 
their lands and other property. With refpcftto thccxpreffion^<rr^ 
Ting moneyy it appears to me that was probably concluded on as a 
ftandard, whereby toeftimate the value of money due ; it being no 
doubt, apprehended that a depreciated paper medium circulated in 
many ftates of the union, the nominal fum in which might npt pro* 
duce the intrinfic value of the debt due. 

Another conrfruAlon has been jplaced on this article, equally, in 

tny opinion, unfounded, with the foregoing. It has been faid, the 

article was only intended to take oflF from Britifh fubjefts their dif- 

ability as alien enemies to fue. Every one knoA^s that difability 

•Vaiiely i%i. 

K 



can only exift daring the contmoance ofa war^ it would fiave Bn 
therefore umieccflary to provide for it in a treaty of peace ; wfces 
it is. obvions^ the geace itfclf, agreeably to the long eftablilh^ pii- 
ciples of law, iepK>ved all fachdi(ability without any^ Tpeda/i^ 
pulatioi>. The word n cvutrj admits not of foch an idea.. "Thceii^. 
^ue and recover have very different inaport, in praAice. The fir- 
cnce is daily exemplified in our courts, and the diftindtion apps^ 
evident,, in the body of that inftrument ; in the latter part dk 
5th ai^icle> it is ftipulated that, certain perfons (ball meetwi^' 
no lawful impediment in the prqfecvi'ton of their juft rights.. lo rie 
4jh ^rt. the words art, no lawful impediment to the r^tpverj o£ 
tlwir debt&. The diiiindion is obvious, and the terms aptly ^ 
Q)ip<).ia each cafe.. In the former relative to lands and^otherpio^ 
piity,, which had been confifcated, and a. redgration of. wbidieD^ 
miiy. depended on th«L libejality of the legiilatures,. the trnn m»^ 
^*j^.wo«W Weibrcniijigropcr ; in the latter,.in which a.paymmt 
^ tfift cipditQr.MCW jjofitiyriy ftipulated,. the expreffion is^ concft.. 

K^fflri^y.^ A-si^S *^ whe» m aft is conceived in clear and pre- 
^ ^5it: texm$ ;^wheiv. thet ipifjL i»,manifeft, and leads to nothingabfanl ;; 
*<ih«q» c^.b^.ao neaib^ti^iefufe. the &nfe which this treaty n^ra. 
*^rAlly ]^ipfent3^ to godfewhere in fearch of conje^bires in ordcir 
•'to-.extiqgjiifti or reftrain it^. b to endeavour-to elude it." 

It.is therefore my opinion,, that this article does contrWri^^^ 
]|^ration of the afts of confifcation, relative to debts ; jthar the pfaxo-- 
t#i&in this cafe, are entitled to recover on the firft dem^tier -, the: 
nlea b that cafe being the ftrongeil ground of defence ma^by ^- 
^fendant ; thatthercfprej^udgment be given for. the jdais^tiii; oat 
oach of the demurrers.. 

The flatei who has compelled the payment fcom the<rcditot, by 
v threat of feverc puniihment,. will certainly feel bound by^ c«ty 
Tfinciple of moral obligation to isimburfe, . in the.moft .ampjeissii- 
jor>, all thofe who have made fuch payments. . In^ addition to tbe- 
rjwral tie th9t.it is bou»d by^ a. folemn. promife, fo tado is clearly 
^prefTed by an aft d'the legiflature*. 

1 have only toobierve^ that I have -confidcred this cafe as.rf the- 
atmoft inaportance ; that I have given it ajl the attention and eonfi- 
deration in my power to bellow at this time and place ; , that. if my/ 
opinion is founded in error, which is poffibly the opfea happily foutbfc 
defendant^ thcje is a higher tribunal where, the., erjrpr. may hfc 0)1^ 
rfifted., 

5ki^ wpRT«| . C. J. It is admitted tteit th<B btwjdr onr: whicK tloR 
ftitti^s^spjgi^ht, was executed by the defendant to tbe plainti^ ; and; 
th«t»h9-^iiitiSl]Aye not been paid.. But the. defendant piea^i^r- 
tjiat<&ac(»l^-execatiQn of the bond^.a war has exifted, in which- 
t2iep.}aintsf!& were enemies ;: and that durmg the war^ this <kbt 
was confifcated, and the money paid into the treafury of the ftatc. 
And the plaintiffs reply,, that. by the treaty which terminatcitfe 



I 



75 
war. It was ftibujated^. that^ creditors on either fide^ ihonld mtct 
•^ with no lawral impediment, to the recovery of b&na fide debt) 
"heretofore contraAed.'* ^ ^ • 

Debts contrafted to an alien, arc not extinguifljed by the inter- 
Tcntion of a, war with his nation.. His remedy is fufpended whiljs 
the war l^s,. becaqfe it wonldbe dangerous to admit Mind into the 
count ryiy. or to- correfpond with agents in it y and alfq becaufe a^ 
Irapsfer of treafure from the country to his nation, would diminifiv- 
the ability of the former^ and, incrcafe that of the latter, to profe- 
witethe war^^. But with the- termination oi hoiiilities, thefe real 
fims and the fufpenfign of the reipedy ceafe* 

As to the confif cation here alledged, it is doubtlefs true, that e- 
vsa^^% debts, fofaras- confifts in barring the creditoi*, and compel- 
Hng payment from the debtors .for the ule of the public, can be con- 
fifcatcd y and that on principles of equity, though perhaps not of 
policy, . they mky be-. For. their confifcation as well as that of pro- 
gertyof any kii^, may ferxre* as an indemnity for the expences oF 
warj. and as a fecurity againft future aggrellion. That fuch confif- 
cations have fallen into <iifufe> Jias reftilted not from*the duty which 
one nation,, indepfendant of treaties, owes to another, but fromtjom- 
mercial policy,, which European nations have foundtt common, and 
indeed a.ftrong intereft in fupporting. Civil war, which terminates . 
ma.feveranceof empire^; does perhaps lefs than acy other, juftify^- 
dierjconfiication of debts ; . becaufe of the fpecial relation aud confix 
fiettea-fubfifting^,, atthe time they were contrafted, and it may have 
lfcon?.owrihg;ta this confide ration, as well as others, that the Ame-. 
iicsHCt5ktes^, in the late revolution, fo generally forbore to confifcate^ 
therdifebtyi)f:&ritifh fubjedls. . In Virgin ia^ . they- were only fequef- 
teiedV KtiSooth-Carolina, all debts to whomfoever due were except-. 
odfKHii:.canfifcatipn ; as were in Georgia, tfiofe of ** Britilh mer- 
cbanUti asui; others > refiding in Great^Britain// And in the other 
fetcssu except: this, I. do not recoiled that Britifh debts werp touchy 
e<K, CJ^ain it is that the recommendation of congrefs <mi the fub- 
^^of confifcation, did not extend to them. Nor tlx. Carolina, how- . 
©vcr^ judging for herfelf, in a moment of fevere preffure, exercifed the- 
fbvereign power of paffing an a£l. of confifcation, which extended, 
among others, to the debts of the plaintiffs. Providing, however, , 
ajt the fame time, as to all debts which fhould be paid into the trea-, 
fury under that- ad, , that the* ftate woitfd indemnify tl e debtors;^, 
flapuld they be: obliged to pay. again.. 

Allowing then that the debt in queftion-was in fad' and'of right, 
confifcated;. can the plaintiflEs recover by the treaty 0^1783 V 

The 4th article of that treaty is.in the following words, *' It^is. 
a^^reed that creditors on cither fide fhall meet with no lawful impe-. 
diment to the recovery of'the full value in fterling money, of all. 
/wAfii^//^ debts heretofore contradled." 

There is no doubt but the debt in queHIon was i^' bona fide** debt,, 
and //a^m(?/<?r^cotttraded, ?'. ^, prior: to the treaty^ To bring; it 
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%vithin tlie article, it is aHb rrqoifite that the debtor and ciedr 
Ihoald have been on dideicnt fides, with reference to the parties 
the treaty, and as the defendant W|s confeflcdly a citizen of die I 
Ditcd States, it iiiu.1 appear that the plaintiffs were {ubjc&softh 
.Icing of Great- Britain ; and it is pretvy clear, from the pleafio^ 
and the laws of the ftate, that they were fo. It is trnc that aits 
4th of July 1776, when Nonh-Carolina became an indepont 
flatc, they were inliabitants thereof, though natives ofGreat-ILj 
tain ; and they might have been claimed and holden as citiieafii 
whatever were their fentiments or inclinations, fiat the Hare afrcf^ 
wards in 1 777, liberally gave to them with others fimilarly circoa. 
ilanced, the option of taking an oath of allegiance, or of departing 
the ftate under a prohibition to return, with the indulgence of a tine 
to fell their eftates, and colledl and remove their effects. They chck 
the latter ; and ever after adhered to the king of Gxeat-Bo^ 
and muft therefore be regarded as on the Britifh fide. 

It is alfo pertinent to the enquiry, whether the debt in qucftion 
be within the before recited article, to notice an objeAion which 
has been ftated by the defendant's counfel, <vhc» that at the date of 
the treaty, what is now fued for as a*debt, was not a Mf, bat i 
nonentity ; payment having been made, and a difchargc tSt&£^t 
under the ad of confifcation ; and therefore that the ftipulatioocoD- , 
ccming debts did not reach it. I 

In the firit place, it is not true that in this cafe, tberr. was no I 
debt at the date of the treaty. A debt is created by contuA, and 
exifts till the contraA is performed. Legiflative interference, to 
exonerate a debtor from the performance of his contrail, wbefhcr 
upon or without conditions, or to take from the creditor tk pro- 
te^flion of law, docs not in ftridnefs, deftroy the debt^ thoogbit 
may, locally, the remedy for it. The debt remains, and in a foreign 
country, pa)racnt is frequently inforced. 

Seccr: Jly, it was manifeftly the defign ef the ftipulatlon, that 
where debts had httniheretofore contraciedy there (hould be no bar to 
their recovery, from the operation of laws pafTed fubfequent to the 
contrads. And to adopt a narrower conftru^ion, would be to leave 
creditors to a harder faic than they have been left to, by any mo. 
dern treaty. 

Upon a view then of all the circumftances of this cafe, it muft be 
confidered as one within the ftipulation, ihat there fhould be "no 
" lawful impediment to a recovery." And it is not to be doubted, 
that impediments created by the aft of confifcation, arc laivful'^s^ 
pediments. They muft therefore be difregarded, if the treaty is a 
rule of decifion. Whether it is fo or not, remains to be confidered. 
Here it is contended by the defend ai^t's counfel, that the confi/*- 
cation aft has not been repealed by the ftate ; — ^that the treaty could 
not. repeal or an;^l it; and therefore that it remains in force, and 
fecures the defendant. And further, that a repeal of it would not 
take from him a right veiled, to fland difcharged. 



I As to the opinion, that a treaty docs not annul a flatutc, fo far 
thcfre is aH iatcrfcrencc, it is unfound. A ftatute is adeclarati». 
fn of the public will, and of high authority ; but it is conti^ulable 
fey the publi6 ,will (ubfipquently declared. Hence the maxim, that 
when two ftatutes are oppofed to each other,- the latter abrogates 
the former. Nor is it material, as to the effedl of the public will, 
what organ it is declared by ,'provideld it be' att organ confthutionally 
authorized to majce the declaration. A treaty when it is in^fa^ 
maHe^ is, with regf^rd to ekch nation that is a party, to it, a natioi^^ 
al adt, an expreflion of th« national will, as much fo as a ftatutccaa 
be. And' it does, therefore, ofneceffity, annul any prior ftatute, ' 
fo far as there is^ an interference! The, fuppofition that the public 
can have two wills at the fame time, repugnant to each other, one 
expreffed by a ftatute, and another by a treaty, U abfurd. 

Xhe treaty now under confidcration was made, on the part of the 
United Stated, by a congtefs.compofcd of deputies from each ftatef, 
to whom were delegated by the articles of confederation, exprefsly, 
** the fole andcxclufive right and power of entering!, into treaties 
and alliances ;" and being ratified and made by them, it became a 
complete national a6l, and the aft and law of every ftate. 

If h6wever, a fubfequent fanftion of this ftate wasataUnficclTary 
to make the treaty law here, it has been had and repeated. ; By a 
ftatute pa fled in 1787, the treaty was declared to be law in this. 
Hate, and the courts of law and equity were enjoined to govern their 
decifions accordingly. Anil in 1789, was adopted here theprefent 
amftitutipn of the United' St'ates, which declared, that all treaties 
ma4e, or which (hould be made, under the authoi^ty of the United 
States, fhould be the' fupreme law of the" Iknd ; and that th& Judg, 
^siu every .ftate ftiould be bound thereby ; any thing in the confti^ 
tution or laws of any ftate to^ the contrary notwithft»nding> Sure- 
ly then, t{ie treaty i,s" now law in this ftate, and the confifcatictt 
ad, fo far as the treaty interferes with it, is annulled. 

Still it is urged, that annulling the confifcatibti aft, cannot annuji 
the defendant's right of <iifcharge,acqtrired whilclthe aft was i^ force. 
■ It is true, that the repeal pi a law dpesf not make void what has 
l>cen well done under it. , But it is alfo true, admitting the right here 
claimed by the defendant, t<> be as fubftantial as a right of proper'- 
ty can be, that he may be deprived of it, if the tre,aty fo requires. 
It is jullifiable and frequent, in the adjuftment of national dif- 
ferences, to concede for the fafety of the ftate,' the rights of indi- 
viduals. And they are afterwards indemnified or not, according to 
c^rcumftances. What. is moft m.a.terial to be here noted is, that tht 
right or obftaclc in queftion, whatever it may aniount to, has been 
created bylaw, and hot by the creditors. It comes within the def- 
ciipdon of *' lawful impediments ;" all of which, in tlis cafe, 
the treaty, as I apprehend, removes. 

LitT JUDGMENT BE FOKTHIE PLAINT IT fS. 
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GUION n?u M'CULLOUGH, tt^tt. 

/^ CTION on abond. The writ wa» filled up, ** tbat^^m 
i. hJ»tr unto b m rfa plea of dehl of lOOO doUars^" (the pi/fj 
t>f the bo;id) : plea in abaceiflcnt, begaafe the writ .did not rmi£^ 
aiudl ioirai, ** in thc//^c/ and driimrt :" general dcmuxrer. i 



Graham, for the plaintiC Slade, for defendant. 

I&EDELL, J*, and SiTGRiAVEs^ J. notwithfUnding thepoiiM 
authority produced by Slade^ overruled the pica. - Thef ki 
the writ was deemed fufficient^ because it agreed witU ihtacetm 
claufcsy inferred in anions otdebt^ in thcbiu of Middicfgi, di 
cording to the Engiifh pradice. 

June Termi 1 79Z. 

PALY ART -li. GOULDING. 

THE defendant and his two brothers carried on ho&atfs ismer-j 
chants, in the Hate of Maryland, under ih^^kxtaoffditGid* 
dingy and brothers, and in the year 1791^ gave the ^Uintif the 
pri>n;iiflbry note, on which this a^ion was brought^ for a ^bt of 
thefaid partncrlhip, figned John Goftldingf ^^r^/i^rri, Ac ftlkoi 
the firm. Ths detendant (being the vtdy partner in this ftate) was 
fued alone : he pleaded in abatement to the adion, that this co&^ 
tra^ was entered into, in theftate of Maryland, and that tbcotbcf 
partners who were living, aad not named, ought to be niadedc£e&* 
dants. To tl^is plea there was a general demurrer. 

Graham^ in fupporc of ihe demurrer, relied wholly on the iiftl 
fedion of the a^t oi Affembly of this ilatc. 1789, 57, 688. 

ff^ods and Martin, conte^ided that this cafe came within tb( 
rule oi Uxlocty and that 10 allow this a^t the operation infiltedoi 
for the pia^nii^', would fubfiautiaily alter the contra^. 

. But Pattbrsow, J. took a diftindion between th^ cgntraSvi 
the remedy : and observed, that tne contra^fl remained the htu 
notwiihUanding this aft : and that the remedy only was c^itcndcd 

And Sit GREAVES, Jt auordanic : 

A n/foftdcoi Qttfter was iwsxdci 
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tJ!^ITED STATES o^i- MAUNIER. 



r- /TURrxER on the higk icas.- JyJt- Attorney .of the IJ .. S, ^74 
V^l^ gffcrcd to give in evidence, the examination of the prifoner^. 
sfo're hi« eommitment* 

■ Martini for the prifoner, objc^td to this : , . i ..^ 

1 . Secaafe the prifoner at the time of his examination, wa* un^er 

mpr^OHS §ffear, ^^ ;-'" »■ 

i. Bccaufe the examination was nbtfahfcrlbed hj^ the frlf^ne^r^ 

I. The prifoner was a Frewih failor : and the mii|rdcr wieh which 
j^c Hood charged, had been committed upon the high feas : . o^ h& 
landing in !North-Carolina,1ie was taken up aud committed tojail ; 
ixoxxk thence he was taken on tke next day, brought into court in i. 
xonsy and examined, without being informed that he was then un. 
der an examination, andnotonhi^ triaL He underfldod not the. 
Engliih language, and no one intormed him of what was pafling. 
Thc^c wai room to believe that he thought vvhcn he was remand* 
e4 tojail, f^at he had been tried, eonvided and condemned. For 
lie aiked a perion who underilood the French langimge, on what day 
lie was to be executed. 

The counf^Vfaid) altho* in the cafe of aperfon who had; redded 
feme time in this country, or in others in which the proceedings are 
carried on by a jury, th^ objedion would be frivolous ; yet it.muft 
have weight in the cafe of a foreigner, unacquainted with our laws 
and our language. That what the prifoner hadfeen in couKf, ex« 
cept perhaps The confiontation of witneHes, was all that in iimilar 
eircunidances, he would have feen in. Lis country,, had .he been tri- 
cd there, where fentence ot death is not pronounced in court in p se« 
-fenc^ of the prifoner, but read to him, afterwards by the cleik, in 
the dungeon. . - 

II. The examination and confcffion fuf/crihed bv an offender y before 
a Jufticc'of the peace, is good and fufficient evidence agaiall fuch 
offender. Gilh^ L. E, 140. 

The examination of Sierf}e and Borojkt^ by the Chief JuHice, 
, wasrefufed to be read a; their trial. See St. Tr. FeL III. /. 470. 
Aadferjeant i^^/^v, in his edition of Hales* pleas of the ,Crofwfif 
FoL II, /. 585, in uotisf adds a quzre, whether theChief Jiiilice 
was not riglit in fuch refufal ? For by the opinion i>f fomc judges ^ 
now livino;^ the Itatate docs not extend to the examination of the * 
p;irty accufed, unk/s heftgned his examination y but only to the wit- 
cclTcs or perfons accufino-. 

In Vaugbati'iCdi^j Mr. Cra:i/^jh:\xii\gf;iad^oa//ji that the cxair*!.- 



to . •• ■ ' 

nation was taken before Sir Charles tJedga and figned hy tht^ 
tr^ it was read. 5 St. I r. 229. j 

, Iq Harr'ifott'h cafe, the Atfomcy General defired that thfl 
Want's cxanaination taken before the Lord Chief, Jufticc Bti 
might be read, and the defendant having ackn<ywUdged tbe\ 
' he kit J that was fubfcribcd to it, it wais I'cad accordingly. ] 
Tr. 1 18. ... 

In Layer's cafe the prifoncr's coimfcl faid#- and the Chief ^ 
rraDted that his examination could not be read, unlefs it waf 
by him. 8 Si. 1r. 474. 8 Mod.S^. . 

Pattirson, J. thought the examination ougKt to have bc< 
td. by the prifoncr. . 

Si TORE AVE s, J. faid the firft objcAi6h Had mucb weigh 
iim, and t 

Mr. Attorney of the U. S. withdrew his motion. 

The prifoner was found guilty upon other evidence.- 

, And it was moved in arreft of judgment, on the ground th 
length and depth of the wound vVere no: mentioned in the * 
tient. • 

The prifoncr's counfoj cited j^po. 42. Uaydou* s cafe. 

The Court did not intimate that they had any doubt, but I 
they had they would dire A a copy of the indidnient and reaii 
ic tranfmittcd to the Supreme Court. ^ 

..CURIA ADVISARE Vl^ 

The Court d.ire6led the prifoner to be arraigned on another 
diftaent, which had been found againft him. . j 

Whereupon lie pleaded not gndty, and the Court ordered the! 
al to be pioceecWi or. ififtantly : 

And with foine difficulty was prevailed on to adjourn it td 
fuccccding lvlo:-.day, it being Saturday. 

An order ums then made, that the MariQijill fend expreCcsto 
^rand jury (who had been difcharged) commanding their imm 
a:te return. v. ' 



On tlie Monday following, the prifoner was brought to the 

as he and hi. s cou!ifcI expefted, to be tried on the fecond indif'tm 

But the Court iiifoimcd the bar, they wculd take up the mi 

in ar;cl\ of jadgmcnti 



^ th,^ part o£ the United States, fevcral precedents of indift, 
tkt were read out of PP^efl, in whiclvthc* length and depth of tkt 
Ha H are not mentioned^ 

ng}T.pr<i» pbferved, that in all the inii<flments, (but one,) in which 
. fchgth and depth of the wound we*- not mentioned, the inftru- 

eC; had gone throngh the bo^y of the oerfon killed, fome limb had 

fsirr cut off, or the wouhd had been ^i^^e^ with a blunt weapon— j 
lis cafe the mortal wound was' ftated to have' been . giv;?n with 
te> on the head— That the auth©riry ih Coke, was not onljr 

^nfkenj but frequently recognized. 

be Court however overruled the niotion, without making any 
jrci|rvatipn, and paffed ' 

SEjNTfeNC? OF DbAT'H. 

;^f At the fame timeibntence wa9 paffedon three other men ^h© 
-been included inr the fame indidment : and they were foon after 
cuted. This is the firft.time that judgment of death was giveii 
ket the authority of the United Sj^tes. 

[ • JONES^bx/NEALE&BLOUNTi 

,"\EBT on bond. To prove the execution of the bond, the 

\^ plaintiff's coiinfcf otfercd k depofitiori of the fubfcribing wit- 
""^'Ts, who refided at Newbern, about 130 mile^ from Raleigfi. It 
Beared that thb witnefs had been fubpoenaed by the plaintiff, but 
^^'Ji not attend, and that lie was at hbitie in good health. 

^^Therfepofition was offered as one taken in purfuance of the 3otIi 
, teionof the ad ofCongrels, entitled, *' Jrt ah to eftabhjb the Ju^ 
^^^dicial Courts bf the United States :** approved the 24th Septem- 

m 1 7.8'9 ; Which provides for the taking depofitions ke bene ejjt in 
^jRtain cafes ;'ohe of which is where the witnefs (hall live at a great- 

fr diilance from the' placfe of trial than i oo miles. 

;r;t Two objedions were made by the defendant's counf^l to the rea- 

;.;lbg; this depofitionV 
1 1. That it was taken de bene effe only, and therefore could not 
feread, iinlefs' the party offering it, firil proved that the perfonal 
jteadance of the witnefs could not be obtained. Bi4t here it ap. 
|ared that he w^s within reach of th^procefs of the court, and in 
Iflicicnt health tb attend. ' ' 

; 2. That the certificate of the Magiftrate, who took the depofiti- 
|i, did not fet forth the reafons of taking it, which is made neceffa. 
y by the ad of Congrefs. 



' To t^c firft objcAion it wn snf^rered by the phtatiflT's coo i 
that the maiufeft iotentloa of the a^, is, that thofe'cLrciiin(^2 i 
9f\uch aothorife ;he takiog of a Jepofition de btne ejpr^ (h ooid if: . 
exift at the timt of trial, entitle it to be rc^d. That the reS«! 
of the wlcnefs at a greater diHance^froii the place of trial thair'i . 
imiles is» hj the a^^ placed oa the fame footing with his agt, i=^ 
aitf* g^ing to Tea, 4^c« and it eqaaUy a g9o4 caafeibr T^in^ ^ 
'depofitioA Ae bene ^- But the age or innr jaityof a 'witnrfs, €*^ 
*withoat d3a!>€ cxeufe hit aoa-*att;endance» and entitle bis depsi 
to be read :.and thereis^g^Dodgroand to infer the fame of hii^*- 
^ence zi a greaterdiftanGe frqpithe place of trial that loo miics. 

This conttruftiaa it greatlj corroborated hjr that claufe aT i 
aft, which defines the evidence admiffible ~on appeals' : bm if] 
^contrarjr conftruAionfhonld prevail, it appeared that thc'plnatii 
hadcaufed the witnefs to be fahpoenaed/ which wai aft thatctslf 
1)e reqaire<ft to enforce his attendance, and if that proved iide^« 
;aj, the depofition ought to be read. 

To the id objcftion :— that the aft of Congrefs requires tlic Ifcl 
g;iftrate taking a depofition; to cerdiy^'theTeafont of taksDg it b 
order to favi» the party at whofe inftanceirii^ taken^ tbc p»ubk»^i 
«xpence of bringing witoeffes frdrrt "a gireaf diSance, to prove 4e 
ag-, infiraiity, ^c. of th? witnefs t^^noxnt^i batit left ^jpartpt 
liberty to incur this trouble and expence if he thought proper : a 
in taking depofiMons under commr(Iioh8,^ffaed from thcftatecoom 
of this ftate, the party at whofc inftance the 'depofiticm if f^^ 
may procure the commiffioner to 05rtify tbattKrticc of thedk and 
place of caption was given to the adverfe party ; and fDdi«tti&- 
cate is reoei^ed by the court as,cc»iclufive evidence, a^-to that pkiw 
but if the commifliottcr fail to ct^tify, the party iaft eftaWiik^ 

• fad.. ' ' . '.• ..' •; '; .- ■"' '* ^." 

By the Courts Pattbrson,. J^ and Sitgreavis, J. Itappea 
to be the true conftruftion of theaftof Congr^fs, ttot thfTcJ^iicaii 

• fiances which will warrant the taking of * d^pditioa i<f* lettf-dt 
-should, if they exiHat the time of trial, authorize the rcading^it 
■i But as this:aftis made irx dcrogaticffi of the common law it'muftb 

ftriftly.conflrucd, and littci:ally obrcrvc4.. .To &il in One iota of tb 

ceremonies prcfcribed by it is to fail in the whole* * 

The aft requires that the depofition (hall be retained by the Mi 
giftrate takmg it until he deliver the fame with his own hand, ini 
the court for which it is taken, or (hall, together with the reafoo 

^ of its being taken, and of notice, &c. be by him fealed up aid ^ 
refted tofuch ceurt. . This part of the aft has not been obferiei 

. therefore the depofition cannotbe read. ' ''.... 

Badger and TVy/ar, for the Plaintiflf". Wgodsyioi the Defcndifi^fc 



»3 

BOND verfns ALLEN k OTHERS, EXR^s. &c. 

I exception taken to the defendant's p!ea, grouaded on th«4th 
Tedtionof i789,33,67i,refj«aing tl^ limitation of time, for 
ag fuit agamft i|dminiilf4tor$ and executors. 

5 Court, Pattirsok, }. and SiTGRi AVIS, J. held that th^ 
id ^ th fcf^ions of »^hat ad mu^ l^e t ak en toge ther : that the de. 
it ought to have entitled himfclf to the benefit of the 4th fee- 
V>y ihewing he had complfcd with the requifites in the 5th 2 
•..fhi6-%at,lK>l&t forth| 

The PLSA WAS ovehrulbp, 
k4^rj for thfi ^mplain^U Baker, for the defendant* . 
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TABLE OF MATTERS. 

(^ The pa^ marked with an aftcdfm [*] are thofi: of clie «i 
JO the Fcederal Coortj or iccoDd party J\ 

ACCOUNT, .1 

CANNOT be mabtained againft an cxecvt<>r bf a kgafioe. Jjort | 
S( Eaves ▼•. £xV. ofStarkej, jjM 

ACTS OF ASiEViBLY I 

Are in fortt from the firft day of the feflioo. Smith r%, %mA*%\ 

ADMINtSTRATOR. 

Ft' fa' de Umt frofrVtt to iflbc againft him, withoot tl/c? fifprJe' 

*va/!an;it TctuTtMtd, if he does not plead flau adm» MtrJiu-n, 

hsjb^i Ad'u 43. 

AFFIDAVIT 

I. Of one convi^led of horfc Sealing, read. Hall ts. Cox, 24. 

2* Of one who fuficrcd for counterfeiting money, read* rs. 

Kinihor§\ zCm 

AGENT 
For the State, not perfonally liable. Staml^'s Ex. ▼$. Awlms, tx. 

ALIEN. 
Debts contraded with him, not extiDgoiflied by 9^ war with his as. 
tion* Hamiltoas vs. Eatoiti . * ^yu 

APPEAL. 
I. The Superior Court will not difmift an appeal, which tlie ap- 
pellant has failed to bring up, unlefs they have the Xxw^ 
cript before them. Wat/on vs. Wri^t, zi. 

%, If the tranfcript be not brought within the Umitted timey the 
court will not liften to any excufe from the appellant* Gft* 
gwy vs. Braj, 39. 

^«fDBBT5 3. 

ATTACHMENT. 
^^^ Garnishee. 
BOOK DEBT. 

1. Defendant may prove his Jett #^ as a book debt. Thfitegutx 

vs. Bell, 44* 

2. Work done by (laves may be proved as a book debt. Mitchell 

vs. Ciarke^ %{• 



f j. Attorney's hUl, ptor^ at a book debt. Ctarhon's Ex. tg, la^^ 
rj'sex'r* 2i. 

i BRITISH DEBTS, 

^ *flio' compulforily paid into the Treafury, ondcr an aft of Afienu 
bly, may be facd for and recovered. Hamthons vs. Eatut^ *77. 
CAPIAS AD RESPONDENDUM 
Altered on motion from cafe to covenant. Stmpfon vs. Cranvforiy ^6. 

COMMISSIONS 

To iitue in ail cafes V<r ^^;»^ ^1 when the witnefs refides in the 

ftate^ and abfolute if he refides without. Regula Gfucralts, 6i. 

CONFISCATED PROPERTY. 

Chary vs. Wrenford, 57* 

COSTS* .:. 

In bills to j^rpetoate teftimOiiy, if defendant does not defend, no 
Solicitor's fee to be allowed him. Cocr's Ex. vs. Pazey c6. 
COVENANT. 
I. On a fealed note for delivery of fpecific articles^ a demand muft 
be proved. Armiftiad s%. Abhatjony 2i« 

DEBT, aahnof 

1. Is the only one that can be maintained on a fealed inflruraenc 

unattefted by a fubfcribin|; witnefs. Ingram vs. HalU i • 

2. Proof of the obligor's hand writing admitted, \d. . ^ i. 

3. Is not within the purview of 1785. 2, 548. in cafe of appeal. 

Barrow* $ Ex'r. vs. Bahr^ -.19. 

DEED, 

K Conveying an eftate, with an exception of the grantor's life time 

in the premifes, is good 3 but the' exception is void. tVardvs. 

IVard, 28. 

, DEMAND. 

iS^^CoVlNANT. 

DEPOSlilON* 

J. Notice may be given to the Attorney, when the party is outoF 
theJState. Salvage's Ex'r, vs. Riccf 20. 

2. Coming up with a record to be read, on proof made of their be- 

ing read below.- Kaighn 8c AttmQre y%. Kennedy , 37, 

See Commissions and Witniss, 2, & 7. 

3. Rcfiifcd to be read, becaufe the commiffioner had not certified 
the reaf©n of its being taken, *78. 

DEPRECIATION 
Allowed on a bill drawn on Philadelphia. Morris Sc Jl/'/on vs. 
Stokes, 20 . 

DETINUE, tf^;<}«o/ 

1. Plaintiff (hall have judgment, tho' the negro for which it was 

bought, died, fincc the demand. Skinner vs. Hargro%fe, 74, 

2. Or the thing returned. Metrites Ex'r, vs. Merti^ ig. 
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SET OPT. 

^thek wordf wiifmoB tbe ilmlii, 

Tho' bancd bf cIk tatme 

ihfC rcplicJ. Itf jv a;(^. 

SHERIFF. 
Not entitled to feet lor ierrke, which do 

hare been perforiied. Mgrt vs. .(/2rr« 



SLAVES- 



Increafe o(, the propertj of the partimlar 

*r, t 

iee WiT3rtiS, 5^4- 

^URVEYOK. 

Hit allowance (and that of fpecial joron] oq the jncmile^ md^ 
COiUt* Sbepfard vt. Tavior^ ^ 

Sf0 GaAHT OF Laso. 
IREAl'Y, 

May deprive indiyidoals from their rights^ HamltmuTS E^tm^ *j]* 

TRESPASS ON THK CASE 

1. Does not lie on a fealed note^ which cannot be pfovcdasadeoL 

Iniram vt* HalU i< 

1 RESPASS Q, C. F* 

t ^ Plain tiff's licence given in evidence^ on the plea of the Genenl 

Iffue. Cox vt. Dvve^ 43. 

WITNESS- 

1« Sworni the' he claimed propetty fituated like that in difpate. 

Fentiell V$, ?erry^ 17. 

a. Refiiiing out of the (late, his depofition read though he had beea 

ferved with a fubpccna before he left it. Meredith vs. Keiu'% 

• . Ex'r. ^ 28. 

j« Whether a flave be an admiffiUe witncfs againft a free negro i 

S'.nte vf. George* 40. 

4. I'he fume queflion determined in the negative. Cox vs. D«w, 43. 

. 5. Huml writing of the fuhfcribing witneis proved^ the' he had be. 

come plaincifF in the fuit. EUii' adm*r. vs. Hetfieldj 41. 

6. Wirnefs being uccidentally oat of the Hate, proof of his hand 

writing rejected. Harvey vs. Jonei & BarjUli^ 41. 

7» Witncfs' dcpofition refufcd to be read on the party's affidavit 

of the fickucfs. Wilht vs. Brown's Ex'r. 52. 

8. Subfcribing witnefsi'' hand, not admitted to be proved, be re- 

ilding in the flare, on affidavit that he was dck in New-Yofki 

' and hi a life d if paired of^ when he was laft heard of. Gordm'% 

v». Fftjue 8c Matre^ 72. 

i^. Holding negroes under the fame title as the defendant rcjcftcd. 

'i:ai'k.'y% Ex'r, vs. M'CIare* nu 

THE END. 



ORAND JURY. 
Lacailed-ftAerbei^ difchftrged#^ U.-S.-vt* Maitnitu •S^ 

GRAIMofLAND. 
Ptxto^AiMlaKc of « Smrvcyor 6r ^c/r^tar; trf Scite^ Vkall not preja. 
dice the grantee. Ferfou vs. Roundtretj iB» 

INDICrMENr. 
i . WiicHicr the otftiiion of the 'woni'w w ^riWrt lie aided bf die fta- 
tut* ? State ts. Adamti ^^ 

2. Ought exprefslv to (hew 'the county in which the offence was 
eomoeiitted^^tabe withinl^jttrirdihion ^the Court. - 8amedafe» 
INFANT 
t>ifcharged from cuflodv in a civilfuit^ on daotion. Henry ys.Smttb, g6» 

INTEREST. 
A!h>wable, tho' not elaime4 in the dbcl-atation on an open aceoimt«r 
Kairbtt & Attm9re vs. Kennedy^ ^^^ ' 

' JWOR 

I • Who tried the canfe be]oW| not to try it on an appeal. Kaigbti 
. Se Atm^re V8. Kemeiy^ 37. 

i. On difcovery of it, fait continued, and a lieiv iuror refufed to be 
fwom.' ^amecMji. ^ 

MANSLAUGHTER. 
Perfon convidbdof, bailed, and judj;ment deferred. StaU vs. 
Sm'ttb^ • \ ,^ 54. 

NEW TRIAL . . 

Cranted after a nonfuit voluntarily faffered, on affidavit that a wit. 
nefs by-whoa plaintiff expe^ed to have repelled the pioa of the 
Statute of Liniitation/|had withdrawn himfelf juft before the trials 
on payn&ent of full cofts. Sbebfdird vs, Salter, 40. 

NOTE FOR SPECIFIC ARTICLES. 
t« Coniideredby Williams, J. as for (o much money. Sur<umfarim 
ner of Stakley ^ Green v^, Cumminh 21, 

' "2. Jury at liberty to allow the diflferehce in the value of money. 
Satfie cafe. 
^. Not MgiociMe, Hodges "Vs.Clriftofr. 7^» 

POSSESSION. 
How far good evitfcnce of a fee. fTH/U vs. Smith, 2 1 . 

RACE. 
Party winning ifV may have his aifiion againft tlie ftake.holder. 
IViltiams vs. Cabarrus^ 29, 

-SALVAGE. 

Not allowed for raking up a drilted boat. Whijor vs. iValker, 74. 

6EALED NOTE, 
r. Not to be given in evidence ia an aAionoh the cafe. Ingram vs.' 

Hall, Colhdrdi vs Stanton. I, 2 2. 

t. Without a witnefs, proved by evidefice Of the obligor's hand. 

writing* Ingram vs. Hall^TuHoch vs, Nlc/joh 3c Farmer* i, 27.- 



THESE Reports arc all of Mr. LtAtc 
hand -, but> as we conceive^ not 
ginally taken by him* but cxccrpfcd o^^ 
fome other Manufcript : but, being a F 
of great Learning in his Profcffion, he 
not have taken this Pain, if he kad 
thought them worthy of his tranfcribing ; 
becaufe the Reports of thefe Years in 
King's Bench are wanting in Mr. Jofb 
Crook's R eports of that Court the beiDfA 
thofe times a Judge of the Court of Comm^^- 
Pleas) v,^e think them fit to be Printed, as 
Supplement thereunto. 
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